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INTERIM COMPENSATION FOR DISHONOUR OF
CHEQUES:
Constitutionality and Justifications

Gunjan Gupta™®

[Abstract: This paper examines whether these provisions inserted after the amendment of
the Negotiable Instruments Act, 1881, advance the purpose for which Section138 of the Act
was introduced. The legislative intent behind Section138 was to provide for trial on day-to-
day basis with additional statutory obligation i.e. to complete the proceeding within six
months of the initiation of the trial. It seems with the introduction of these provisions; a
new legislative system will evolve leading to a ‘mini trial within trial’ thereby augmenting
the time taken by the existing system in adjudication.]

Introduction

The Negotiable Instruments Act, 1881 (hereinafter referred as, the Act of 1881) has
been amended vide the Negotiable Instruments (Amendment) Act, 2018 thereby
inserting section 143 A and 148 to Chapter XVIIof the Act.2The said chapter relates
tolaw of dishonour of cheques, section 143A and 148 entrust power upon thetrial
court and the appellate courtto grantinterim compensation, respectively. The
primary aim of the author shallbe to scrutinize possible legal justification and
access the constitutionality of the aforementioned provisions.

The other aim of the author shall be to see whether these provisions advance the
purpose for which section 138 of the Act was introduced. The legislative intent
behind section 138 was to provide for trial on day-to-day basis with additional
statutory obligation ie. to complete the proceeding within six months of the
initiation of the trial. It seemswith theintroductionof these provisions; a new
legislative system will evolve leading to a “mini trial within trial” thereby
augmenting the time takenby the existing system in adjudication.

Associate Professor, Campus Law Centre, Delhi University. Email:
gunjanguptaclcdu@gmail.com

Ins. by The Negotiable Instruments (Amendment) Act, 2018 [Act200£2018], vide section
2, published in the Gazette ofIndia, Extra, Pt. II, Sectionl, No. 32, date. 2 Aug., 2018.
The Negotiable Instruments Act, 1881 as amended by the Negotiable Instruments
(Amendment) Act 2018 (Act200£2018).
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II

Constitutionality of Interim Compensation u/s 143A

Rule of fairness envisaged by virtue of Article14 of the Constitution®requires that
nobody be condemned unheard, and therefore, prior to the passing of any adverse
order againstanybody, such personshouldbe provided a reasonable opportunity
to defend oneself. A necessary corollary thereto is another aspect of rule of fairness
ie. under certain peculiar situationsit is necessary for the court to grant interim
relief or even ex-parte ad-interim relief, withouteven hearingthe opposite party.
The ex-parte ad-interim reliefs are always of a nature that the mainrelief sought in
thelitigation itself is not frustrated by the time a decision is pronounced by the
court. Therefore, a harmonious construction between the afore-stated distinct but
equally important aspects of fairness would be required tobe made.

It would beapposite torefer to that the principleis codified in Rules 1 and 2 of
Order XXXIX of the Code of Civil Procedure, 1908, that deals with the grant of
interimrelief with ‘cases in which temporary injunction may be granted’.# The
perusal of the said provision of the Code which some may argue partake the
character of special status from Article14 of the Constitution, reveals that the Rules
deal with‘interiminjunctions’as against payment of ‘interim compensation’.
Thus, the said provision doesnot empower the court to direct payment of any
‘interim compensation’ whatsoever.

The scheme of Code of Civil Procedure, 1908is that payment of money during trial
can be directed by the court only in few specified situations, but it does not
envisage the power for ‘interim compensation’. Certain suchrelevant provisions
that deal with power of the court to direct payment of money before the
conclusion of trialhavebeenseparately dealt with herein under. Barring those
provisionsof law,5 there is no such provision found in the entire Indianlegislative
scheme. Therefore, it can, in nouncertain termsit canbesaid that the provision of
law under scrutiny is exceptional in its inherentnature.

Article 14, Constitution ofIndia

Relevant provisions of Rules 1 and 2 of Order XXXIX of the Code of Civil Procedure,
1908 specifies cases in which temporary injunction may be granted for which the
relevant provisions may kindly be referred.

Viz.,, in the arena of matrimonial litigation where provisions for payment of interim
maintenance have been envisaged and similarly, traces of such provisions can also be
found in the cases of motor accidents. This aspect of the matter has also been separately
dealt with in greater detail herein under under a separate topic.
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The decision of a three Judges” bench of the Hon’ble Supreme Court in Mardia
Chemical Ltd. v. Union of India 6 is of relevance for our inquiry. The Court in this
case determined the constitutionality of Section177 of the SARFAESI Act.8
Section17 of SARFAESI provided for the filing an appeal to the Debt Recovery
Tribunal withinforty-five days of any actiontaken against the borrower under
sub-section(4) of Section13 of the Act.? Section13(4), as it existed, provided that, “an
appeal under Section17(1) of SARFAESI Act wouldlie only after some measure
hasbeen takenunder sub-sec.(4) of Section 13 of that Actandnot before the stage
of taking of any such measure.!? According to Sub-Section (2), theborrower had to
deposit seventy five percent of the amount claimed by the secured creditorbefore
his appeal could be entertained. At the same timeby virtue of Section 34 of the
SARFAESI Act, thejurisdiction of the Civil Court wasbarred.!! In thebackdrop of

¢ A.IR 2004S.C.2371.

7 As it then was, for now it stands amended in tune with the dictum of the Supreme Court
in Mardia Chemicals, supra. Section 17 of the Securitisation and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002 reads, as it then was,
reads as under:

17. Right to appeal: (1) Any person (including borrower), aggrieved by any of the
measures referred to in sub-Section (4) of Section 13 taken by the secured creditor or his
authorized officer under this Chapter, may prefer an appeal to the Debts Recovery
Tribunal having jurisdiction in the matter within forty-five days from the date on which
such measures had been taken.

(2) Where an appeal is preferred by a borrower, such appeal shall not be entertained by
the Debts Recovery Tribunal unless the borrowerhas deposited with the Debts Recovery
Tribunal seventy-five per cent of the amount claimed in the notice referred to in sub-
Section(2) ofSection13:

Provided that the Debts Recovery Tribunal may, for reasons to be recorded in writing,
waive orreduce the amount to be deposited under this section.

(3) Save as otherwise provided in this Act, the Debts Recovery Tribunal shall, as far as
may be, dispose of the appeal in accordance with the provisions of the Recovery of
Debts Due to Banks and Financial Institutions Act, 1993 (51 of 1993) and Rules made
thereunder.

8 The Securitisation and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002, (ActNo. 54 0£2002).

9 SARFEAESIAct, supra.

10 Section17(1), SARFAESIAct, 2002: ...(1) Any person (including borrower), aggrieved by
any of the measures referred to in sub-section (4) of section 13 taken by the secured
creditor or his authorised officer under this Chapter, 1[may make an application along
with such fee, as may be prescribed] to the Debts Recovery Tribunal having jurisdiction
in the matter within forty-five days from the date on which such measures had been
taken.

11 Section 34 of the Securitisation and Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002 read as under:
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afore-stated circumstances, while declaring the said provision of deposit of
seventy five percent of the ‘amount due’as a condition precedent as ultra vires the
constitutional framework. It washeld by the Hon’ble Court thatthe challenge in
thenameof‘appeal’in fact was thefirstchallengein a court of law and thatbeing
so, thenomenclature of the said challengeas thatof “an appeal’ was wrong. A
distinction was drawn between the “first challenge in a court of law” and ‘an
appeal’ such thatin the former caseit wasfound notjusticiabletolay down such
cumbersome condition of deposit of amount on the petitioner for exhausting the
legal remedy at the very firstinstance. W hereas such condition at the time of filing
of appeal against thejudicial order was found not withoutany force.Inthis view
of thematter, and after multifarious reasons assigned for the purpose, it was held
that the requirement of deposit of seventy five percent of the amount claimed
beforeentertaining an appeal, which, in fact, wasnot anappeal but was only an
original petition under Section17 of that Act, was liable to be struck down as
unconstitutional being oppressive, onerous, and arbitrary.

In light of the foregoing discussion, thenewly added provisionsto the Actof 1881
aretoalarge extent similar in nature and pari-materia to the provisionscontained
in Section17 of the SARFAESI Act. Therefore, the provision of Section143A should,
if amatterbe perused on similar lines, be declared unconstitutional for the same
reasons. Moreover, there s, at present, nothing in the Indianlegislative scheme to
award ‘partial punishment’ without completing the trial in a criminal case.

Hence, it would suffice to mention that, somein legal fraternity opine that there
would be significant quantum of cases pertaining to the misuse of blank cheques
with theinsertion of theamended sections. Therefore, if considering the likely
possibility that, a blank cheque is misused by the complainantby filling up of an
out of proportionamount, it wouldbe very difficult under the amended Act for
the purported drawer of the cheque to defend the contingent interim order likely
tobe passed under the Act, and thereby wouldinevitably tantamountto denial of
right to defend of the accused.

34. Civil Court not to have jurisdiction - No Civil Court shall have jurisdiction to entertain
any suit or proceeding in respect of any matter which a Debts Recovery Tribunal or the
Appellate Tribunal is empowered by or under this Act to determine and no injunction
shall be granted by any court or other authority in respect of any action taken or to be
taken in pursuance of any power conferred by or under this Act or under the Recovery
of Debts Due to Banks and Financial Institutions Act, 1993 (51 0£1993).
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Forfeiture of right of accused ‘not to disclose his defense’ under Articles 14
and 20(3) of Constitution

Right to fair trial emanating from Article 14 of the Constitution along with the
protection under Artice20(3), requires that accused under no circumstances can
be compelled to disclose his defense. This procedure has been adopted to
safeguard hisinterestin the matter till thefagend of the trial. The premise being,
thatiftheaccused is forced to disclose his defense evidence at an earlier stage, this
procedure willnecessarily provide succor to the prosecution either to improve
their case or to plugloopholes therein. This possibility will be prejudicial and
detrimental to the interest of the accused in any criminal trial. Therefore, the
amendment Act seems to depart from the principle which reflects essence of
criminal justice system.

For example, if the defense of the accused is; at the time of alleged delivery of
goods or handing over of cash loan amount etc., as the case may be, the
complainant was out of station, such thatit wasimpossible for the accused on that
day tohavesupplied the goods or tohave givenloanas alleged. Ifthe defense is
disclosed at the initial stage, the complainant can make improvements in his
version;and henceit would be naturally be the mostappropriate to disclose the
defense only after the conclusion of the complainant’s evidence thereby giving no
chanceto the complainant to change his stand.

Similarly, when the case of the complainantis ofissuanceof post-dated cheque
againstsupply of goods etc.on a particularday and whereas the accused as a
matter of fact got issued the cheque book containing chequeleafin question at a
much later date such that by production of a certificate of banker under the
Bankers’Books Evidence Act, 1891. Thisfactum ofissuance of cheque book at a
much later date can be proved witheaseby theaccused as a defense. If the accused
is compelled to disdose thiskind of defense at an earlier stage, it is quite possible
for the complainanttoimprovehis version to defeatthe defense version of the
accused and in such circumstancesit would be appropriatetowithhold and not
disclose the defense till the completion of complainant’s evidence or alternatively,
such question should be putto the complainantonly as alastquestionto put the
matter to quietus.

However, ifinterim compensationunder Section 143A of the Act is likely to be
granted to the complainant, the accused shall have only two possible options, viz.,
either tobear the brunt of the interim order to pay compensation silently or to
contest the application for grant ofinterimcompensation by disclosure of his
defense; and thelatter being the only plausible situation, it would tantamount to
forfeiture of right of the accused not to disclose his defense at theearlier stage of
trial. It is a time tested principle of anglo-saxonjurisprudence that what cannot be
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done directly cannotbe done indirectly; hence even anindirect curtailment of right
tonot disclose defensesis untenable in the court of law. Such provision, therefore,
is unreasonable and finds foul on the touchstone of Article14 of the Constitution.

ITI

Interpretation of ‘may’, ‘shall’, ‘minimum of and ‘non-obstante
clause’

Whereasclause (1) appended to Section 143A usesthe expression’may order the
drawer of the cheque to pay interim compensation’, clause (2) thereof uses the
expression’interim compensation shall not exceed twenty per centofthe amount
of cheque’.

The use of the word “shall’ raises a presumption of its being imperative in its
application, whereas the word “may’ raises a presumption of it being
discretionary; the courtinterpreted such expressions differently in various cases,
as per the circumstance, w hen read in the context of the statute as a whole and for
such other considerations as the court find appropriate. Theremay be case such
that “shall' wasread as“may’and ‘may’ was read as’shall’.12

Theaboveinterpretation leavesno matter of doubtthatthe saidexpressions can
connote distinct intention in the context in which they are used. Necessarily
therefore, when a combination of the said expressionsis used at different places, in
the same statute or in the same provision or in the same clause of a provision, the
same can bring outresult differently. In this view of the matter, therefore, the use
of theexpression’may’in clause (1) and “shall’in clause (2) of Section143 A leaves,
in the opinion of the author, no manner of doubt that the same should
cumulatively mean as“may’ thereby giving full discretion to the courttogrant or
torefuse such interim compensation; but under no circumstances, the same canbe
allowed beyond twenty per cent of the cheque amount.

Insofar, as the provision of Section148 of the Act relating to the power of the
appellate court to order payment during the pendency of appeal is concerned, the
provisionuses the expression’may order’ followed by “which shall be a mininmum of
twenty per cent’. Whereas the former expressionuses theword “may’, the latter
uses the words ‘shall” along with “‘minimum of’; and when they are read in
juxtapositionto gather the overall intention of the legislature it leavesno room of
doubt that the said combination of words would make it imperative for the

12 G.P.Singh, PRINCIPLES OF STATUTORY INTERPRETATION 298 (2017).
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appellate court to pass anorder of payment to the minimum of twenty per cent of
fine or compensation awarded by the trial courtin all casesduring the pendency
of appeal.

Non-obstante clause

Both the provisions under analysis, Sec.143A and Sec.148 start with the expression
‘notwithstanding anything contained in the Code of Criminal Procedure, 1973...".
It is necessary to understand the meaning of the said expressionin general and to
the word ‘notwithstanding’ in particular. Such clause, beginning with
‘notwithstanding anything contained in this Act or in some other Act or any other
law for the timebeingin force’is generally appended toa statutory provision in
thebeginning witha view to give theenacting partof the provision in case of
conflict an overriding effect over such other provision of law. The use of
expression‘notwithstanding’ makes the clause as “non-obstante’clause, thereby
making the provision with which such expression is appended assuperior to the
other provisionof law .13

Rule of “Interim Relief is Foreign to Criminal Jurisprudence

The Code of Criminal Procedure, 1973, withspecial reference to Section 35714 that
deals with payment of compensation, is devoid of any mechanism whereby

13 A.B.Kafaltiya, TEXTBOOK ON INTERPRETATION OF STATUTES 159 (2020).

14 Section357 ofthe Code of Criminal Procedure, 1973 reads as under:
357. Order to pay compensation. (1) When a Court imposes a sentence of fine or a
sentence (including a sentence of death) of which fine forms a part, the Court may,
when passing judgment, order the whole or any part of the fine recovered to be
applied-
(a) in defraying the expenses properly incurred in the prosecution;
(b) in the payment to any person of compensation for any loss or injury caused by the
offence, when compensation is, in the opinion of the Court, recoverable by such person
in a Civil Court;
(c) when any person is convicted of any offence for having caused the death of another
person or of having abetted the commission of such an offence, in paying
compensation to the persons who are, under the Fatal Accidents Act, 1855 (13 0f 1855 ),
entitled to recover damages from the person sentenced for the loss resulting to them
from such death;
(d) when any person is convicted of any offence which includes theft, criminal
misappropriation, criminal breach of trust, or cheating, or of having dishonestly
received or retained, or of having voluntarily assisted in disposing of, stolen property
knowing or having reason to believe the same to be stolen, in compensating any bona
fide purchaser of such property for the loss of the same if such property is restored to
the possessionofthe person entitled thereto.
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interim compensation can be awarded i.e.in essence theideais alien within the
realm of Code of Criminal Procedure. Exceptioncanbe foundin provisions that
deals with the aspect of payment of maintenance to wife, children and other
dependents, wherein there is always a provision made for grant of interim
maintenance.’s It may, however, be noted that the nature of ‘maintenance’is totally
different fromthe payment of ‘interim compensation” consequent to the dishonour
of cheque.

Itis, therefore, submitted that whenin almost fifty percent of the casesthe plea is
taken as that of misuse of a blank cheque, and some may later be found tobe
correctin their plea, provision for the award of partial interim punishment does
not seem tobe a sound principle of law. Even otherwise it is submitted thata trial
for dishonor of cheques under Section 138 of the Act, due to technical
interpretations givenby the courts or due to dilatory tactics adopted by lawyers, is
dragged for decades. The blame should primarily go to the courts concerned and

(2) If the fine is imposed in a case which is subject to appeal, no such payment shall be
made before the period allowed for presenting the appeal has elapsed, or, if an appeal
be presented, before the decisionof the appeal.

(3) When a Court imposes a sentence, of which fine does not form a part, the Court
may, when passing judgment, order the accused person to pay, by way of
compensation, such amount as may be specified in the order to the person who has
suffered any loss or injury by reason of the act for which the accused person has been
so sentenced.

(4) An order under this Section may also be made by an Appellate Court or by the High
Court or Court of Session when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent civil suit relating to the
same matter, the Court shall take into account any sum paid or recovered as
compensation under this Section.

15 Reference in this connection may be made to criminal provision as adumbrated by

virtue of Section 125 etc. of Code of Criminal Procedure, 1973, though the same is also
construed essentially of civil nature wherein appropriate provision is made for the
grant of interim maintenance; and insofar as civil law of maintenance is concerned,
reference may be made to Section 24 of the Hindu Marriage Act, 1955, Section 18 of
Hindu Adoption and Maintenance Act, 1956 and Section 20 read with Section 23 of the
Protection of Women from Domestic Violence Act, 2005 and so on as they all provides
remedy for passing of orders by the court of competent jurisdiction for payment of
interim maintenance.
Insofar as cases of motor accidents are concerned, there also is a provision for pay ment
of interim compensation under Section 140 of the Motor Vehicles Act, 1988, however,
the nature of claim therein again is different from the kind of claim that has been dealt
with herein. Similar, exceptional provisions can be found in related legislation in cases
of other kinds of accidents as well!
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this unhealthy practice due to their lethargy, lack ofexpertise, inasmuch as the
systemofbails, of applicationunder Section 145(2), of framing of charge etc. are all
futile attempts having no nexus with the object sought to be achieved by the
legislationin question. The reasonbeing obvious, that, neither the system of grant
of bail to the accused is not going to serve any purpose, nor asking the accused as
towhetherheis willing to cross-examine the complainant on hisaffidavit under
Section 145 of the Act. Similarly, the concept of issuing notice under Section251 of
the Code of Criminal Procedure, 1973 etc. also seems to be totally stale in the
present-day inasmuch as when the accused has been served with copy of
complaintalong with all the documents. It seems purpose less to tell him formally
as towhatis the caseagainsthim and askhim aswhatis his defense. Thus, if an
effective system is devised whereby the accused is asked to put relevant question
in cross-examination of the complainant on the first day of hearing and to bring his
defense evidence on the very same day without wasting time, then under such
condition it is possible for the court to conclude the trial in a single day.

IV

Principles of Interim Relief in Civil Law

Temporary injunction can be granted based on the simultaneous satisfaction of
three well established prerequisites, namely, prima facie case, balance of
convenience and irreparable loss or injury?6. The requirement of “irreparable loss’
and ‘balance of convenience’ cannot be satisfied in the matter of “payment of
interim compensation’as againstmattersinvolving ‘immoveable properties’.
Interim ordersare most often passed in the formof status quo orders, which are
totally different from the order directing payment of interim compensation.
Granting an injunction is a matter of discretion and in itsexercise the Court must
satisfy itself whether the petitioners have a triable case. Before invoking the
jurisdiction of the Court to seek temporary injunction, the petitioners wereb ound
toshow thattheyhavealegal rightand thatthere wasaninvasionofthat right.17
Therefore grant of temporary injunctionis a distinctlegal principle.

Guidelines not framed on the basis whereof court to exercise discretion

Even otherwise, empowering the court to pass orders for the payment of interim
compensation, withouthowever providing for any guidelines based on which

16 Dalpat Kumar and Anr. v. Prahlad Singh and Ors., (1992)1S.C.C. 719, para 5.

17 Chandu Lal v. Municipal Corporation of Delhi, A.LR 1978 Delhi SC 174, by T
Tatachari, P Raj, Y Dayal, J; Gangubai Bablya Chaudhary v Sitaram Bhalchandra
Sukhtankar, dt. 13 May 1983, AIR 1983 SC 742,1983 (1) SCALE 775,(1983)4 SCC 31, by
D Desaiand O CReddy, J].
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such discretion shall be exercised, in the opinion of the present author seems to be
violative of Article14 of the Constitution.

No provision for partial payment in civil law

The analysis of relevant provisions of Code of Civil Procedure, 1908 particularly
thoseas contained in Rules 1 and 2 of Order XXXIX read with Section151shows a
different paradigm than the amendments to the Act. The afore-stated rules
envisagea grant ofinterimreliefin the mattersofinjunctions only which have
nothing to dowith payment of money. There wouldbe very few provisionsin the
Codethat deal with payment of money by the defendant to the plaintiffin partial
satisfaction of the claim amount or in its entirety, but noneis for payment of
interim compensation.

Related provisions in Code of Civil Procedure, 1908, but none is akin to
section 143A

(@) Judgment on admissions under Order XII, Rule 6 of Code of Civil
Procedure, 1908: These provisions are based on the cardinal rule of
construction. Therule statesthat whenthe parties arenotat any issue or
when there is no issue left to be decided between the parties and the
relevant facts are admitted on record in pleadings or otherwise, then the
decree of money may be drawn without remitting the matter for trial. The
rulerefers only to admissions on the point of facts and not on law.1 Under
these provisions, a party can seekjudgment on the point where thereisno
issue arising between the parties due to admissions in pleadings or
otherwise.’” For succeeding under this Rule, the admissionshould be clear
and unambiguous making it almost impossible for the party making it to
succeed.20

However, the said provision does not deal with theaspectof payment of
interim compensationor interim reliefin any form whatsoever. Therefore,
the provision under scrutiny is of no help to support the provision of
Section143 A of the Act in any manner w hatsoever.

Theaid of Section151 of the Code can be used to pronounce judgment, and
a decreebe drawnwith respect to partial admitted amountof the money
as well. For the purpose of payment of partially admitted amount pending

18 Beni Pershad v.Dudhnath, (1900) 27 Cal. 156 (PC).

19 A.IR. 1953 Trav 220 (FB).

20 Uttam Singh Duggal & Co. Ltd. v. Union Bank of India and Ors., (2000) 7 S.C.C. 120, para —
13.
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trial for the remainder, reference may additionallybemadeto Or. XXIV,
Rule1 of the Codeas discussed below.

(b) Depositof admitted amountunder Order XXIV,Rule 1 of Code of Civil

(c)

Procedure, 1908: In a money suit the provision under analysis, that says
that defendant may deposit in courtanamount he thinks appropriate in
satisfaction of claim of the plaintiff, againis a speciesof Or. XII, Rule 6 of
the Codeinasmuch as in the provision thejudgmentis pronounced with
respect to the whole claim, whereas in the provision in hand, the payment
is made with respectto part of the claim that is admitted and tendered by
the defendant. The rule contemplates an unconditional deposit of a sum of
money in courtby the defendant.2! Mere expression of willingness by the
defendant to pay is not sufficient compliance of this provision which
requires deposit as a matter of fact.22 However, the provision does not
apply toreturn of goods or their value.

Thus, nature of the two provisions is same. However, none of the two
provisions deal with grant of interimreliefin any form whatsoever, and
least in thenature of grant of “interim compensation’.

Attachment before judgment under Order XXXVIII of Code of Civil
Procedure, 1908: As wehave already discussed above, for thereason that
thereis a reasonable apprehensionin themindof the plaintiff that the
defendant may run away from the jurisdiction of the court. Thereby
making it impossible for the plaintiff to recover his money in case his
claimis allowed by the court, and for the purpose of securing the said
amount, steps can be taken for attachment of properties of the defendant
before the pronouncement ofjudgment. The purpose of the provisionis to
preventany attempton the partof the defendant to defeat therealization
of the decree that maybe passed in hisfavour.2* Theruleis applicable on
the basis of the apprehension of the plaintiff that the property of the
defendant can be disposed off or taken outside the jurisdiction of the
court, andnot in cases w here the property already stands disposed off.25

This provisionis inno way related to payment of money, beit interim or
final, to the plaintiff claimant. In thisview of the matter, therefore, the

21
22
23
24
25

K.M. Bose & Co. v. Allen Brothers, 1926 S.C.C OnLine Cal 330, para —7.
(1892) 16 Bom. 141.

(1857) 156 ER 1330.

A.IR. 19825C989; AIR 1962 SC 218.

A.LR. 2005 Bom. 165.



30 Volume I 2020 HPNLU Law Journal

provisionunder scrutiny does not help those who advocate the validity of
Section143A of the Act which devises a novel system for payment of
interim compensationin criminal law.

(d) Interim maintenance under matrimonial law: Thislegal aspect deals with
the cases when maintenance is claimed by the dependents, be they
children, wife or old aged parents of the defendant, the nature of such
claims and the power to award interim compensationunder Section 143 A
of the Act are totally different as they involve personal obligations of the
defendants and therefore it does not come for the rescue of the
complainant claiming interim compensation.

Compensation under Section 148, Pending Appeal

Thereis substantial differencebetween the original claim petition and an appeal.
Such thatthe burden lies on the one who approachesbeforea court of law, and
therefore, onusof prooflies on the claimant to prove hiscase; and presumption of
innocenceis attracted for the accused. How ever, in the case of appeal preferredby
theaccusedagainstan order directing him payment, the burden of proofis shifted
upon the appellant. In terms of judgment of three Judges of the Hon’ble Supreme
Court in Mardia Chemicals?¢ wherein the court opined that, direction for payment,
though cannot be imposed by the legislature in original jurisdiction before a
judicial forum but, can certainlybe donein an appeal when the defendant has
suffered an order or a direction or a decree of payment of money against him. In
this view of the matter, therefore, thereis noroomto say such power conferredon
the appellate courtis ultra vires the Constitution. However, the problem liesin the
fact thatin thelightof the phraseology used in Section148 of the Act, it becomes
mandatory for theappellate court to passorders of payment which in no case shall
beless thantwenty per cent of fine or compensation.

Itis a submission of the author thatin appropriate cases when the appellantis able
toinitially satisfy the appellate courtabout the impropriety of the impugned order
of thelower court, in those situations providing thatstill it shall be obligatory for
the appellate court to pass interim orders of this nature does not sound good.
Thus, such powers should be interpreted to be discretionary only, for which
appropriate direction of the Constitutional Courts shall be awaited.

Retrospective effect of Sections 143A and 148 of the Act

Procedure for recovery of fineand compensation being already prescribed under
the Code of Criminal Procedure, 1973 as contemplated under Section421 and 424

26 Supra. note 8
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thereis nothing novel that is ordained by virtue of Section 148 ofthe Negotiable
Instruments Act, 1881 that prescribes for the power of the Appellate Court to order
partialpayment of fine or compensation pending the appeal. Therefore, there is
nothing unconstitutionalin the said provisionby giving retrospective operationto
the pending cases. Section421 and Section424 of the Criminal Procedure Code
beingin force which deals with the recovery of fineand compensation pending
appeal. The High Court of Punjab and Haryana in Ginni Garments v. Sethi
Garments?’ carved outa distinction between Section148 and Section143A, such
that, it clarified that retrospective operation should notbe givento Section 143A of
the Actinasmuchas Section 143A has created a new obligationagainst the accused
whichearlier was not contemplated.

In this view of the matterit washeld that though Section 148 of the Act shall apply
topending cases, insofar as Section 143A of the Act is concerned the same cannot
be given retrospective effect to make the same applicable to pending cases.

Further, the Bombay High Courtin Ajay Vinodchandra Shah v. State of Maharashtra,?
held thattheuse of the expressions ‘may’ and “shall'under Section148 of the Act
providesa full discretion to the court whether to grantinterim com pensation to
the complainant or not pending appeal and if it chooses to exerciseits discretion to
sodirect, thenit shallbe obligatory for the court to grant minimum of twenty
percentof the fine or compensation so imposed.?

Furthermore, where while setting aside the order directing issuance of Non
Bailable Warrantan order for paymentasa condition precedent to deposit twenty
percent of the cheque amount was passed by the trial court, the Madras High
Court while setting aside the same held, without entering into the legal and
technicalissue of the power of the court to so directunder Section 143A in pending

27 (2019)4S.C.C. 38, para 33.

28 2019S.C.C.OnLine Bom436, para 21.

29 In Amandeep Singh v Monika Bhatia, CRM-M-54046-2018 (O&M), dated 06-12-2018,
the Punjab and Haryana High Court upheld the order of the appellate court under
Section 148 of the Act granting 25% of the fine and compensation so granted by the trial
court pending appeal. Going a step further, Chattisgarh High Court in Ashok
Panchbhai v State Bank of India, CRMP No. 325 of 2019, dated 08-02-2019, while
upholding payment of compensation to the extent of 50% held that it would be
incorrect to hold that beyond 20% of the amount could not be ordered under Section
148 of the Act. In India Green Reality Pvt. Ltd. v State of Gujarat, R/Special Criminal
Application No. 5814 of 2018, dated 10-12-2018, Gujarat High Court upheld payment of
30% amount by the Appellate Court as envisaged under Section 148 of the Act
particularly when the cheque amount was huge.



32 Volume I 2020 HPNLU Law Journal

cases, that the said condition for recalling of NBW was tooonerousas a condition
particularly when the application wasfiled on the same day.3

Whileinterpreting the wordsand expressions as articulated under Section 148 of
the Act, the Bombay High Courtin Ajay Vinodchandra Shah v. State of Maharashtra, 3!
held thatthe use of the expressions ‘may”and ‘shall’ gives a full discretion to the
court to grant interim compensationandifit chooses to exerciseits discretion then
it shall be obligatory for the court to grant minimum of twenty percentofthe fine
or compensation soimposed.

In Amandeep Singh v. Monika Bhatia®2 the Punjab and Haryana High Court upheld
the order of the appellate court under Section 148 of the Act granting twenty five
percentof the fineand compensationso granted by the trial court pending appeal.
Goinga step further, Chattisgarh High Court in Ashok Panchbhai v. State Bank of
India®* while upholding payment of compensationto theextent of fifty percent
held thatit wouldbeincorrect tohold thatbeyond twenty percentofthe amount
could not be ordered under Section 148 of the Act.In another case Gujarat High
Court upheld payment of thirty percent amount by the Appellate Court as
envisaged under Section 148 of the Act particularly when the cheque amount was
huge.3*

Ina matter, in which while pressing for grant of anticipatory bailin a police case
for cheating and forgery based on dishonour of cheque the counsel for the
applicant himself offered for deposit of twenty percent of cheque amount, the
Court refused to accept the offer of the counsel for thebail applicant dismissing
the application for the grant of anticipatory bail referring to the seriousness of the
crime and peculiar factsand circumstances of the case.?

30 N. Lingusamy v. V. Ravindran, Crl.O.P. No. 29468 0f2018, dated 17-12-2018, available
at - https://www.legitquest.com/case/n-lingusamy-v-v-ravindran/10C316 (last visited -
Aug. 18,2020).

31 Supra note 28.

32 CRM-M-54046-2018 (O&M), dated 06-12-2018.

33 2019 SCC OnLine Chh 69.

3¢ India Green Reality Pvt Ltd. v State of Gujarat, R/Special Criminal Application No.
5814 of 2018, dated 10-12-2018, available at - https://indiankanoon.org/doc/5361932
(last visited — Aug. 18,2020).

35 Md. Shamim Ahmad v State of Bihar, Patna High Court, CM No. 15854 of 2019, dated
15-03-2019, available at - https://indiankanoon.org/doc/137065091/ (last visited — Aug.
18,2020).
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\Y%
Judicial Approach to Section 143A

While hearing an SLP3¢ on the question of law as to whether by virtue of Section
143 A of the Negotiable Instruments Act, 1881 asadded by anamendment madein
the year 2018, the trial court would be right in directing payment of interim
compensation withretrospective effect in pending cases. The order was passed ad-
interim in the absence of the opposite party to the effect thatlet the special leave
petitioner/ drawer of the cheque deposit fifteen percent of the chequeamount for
hearing the matter as an interim measure and adjourned the case to next date of
hearing.

Conclusion

In the Indian legal system, we have developed a system of trial within trial.
Therefore, whenan applicationis moved under Section143A of the Act for the
grant of interim com pensation, the same shall firstly require few adjournments for
compilation of pleadings by the parties and thereafter some additional documents
are likely to be pressed in service from each side followed by arguments, re-
arguments, filing of written submissions and so on, till the matteris relegated for
pronouncement of orderswhichagain is likely to take a few dates till the orders
are ultimately pronounced on the application. Afterthe pronouncement of the
orders, another innings of appeals and revisionsshallstart. If thisis the way this
provisionis going tobe practiced, only god can helpus; and thereisabig saying
that eventhe god cannot helpthose who donot want tohelp themselves, indeed.
Therefore, the provision under scrutiny is nothing but a Pandora Box for mini trial
withintrial whichis devised by thelegislature itself without seeking any opinion
from the expertsand even without any prior debate.

Further, the author is of the opinion that though the very concept of grant of
interim compensation as adumbrated by virtue of Section 143A of the Act is
unreasonable, arbitrary and unconstitutional. Without prejudice to the
aforementioned view even ifupon presuming the same tobelegally valid, thereis
no gainsaying that the same shall not have retrospective effect andshall notapply

% G.J. Raja v. Tejraj Surana, Criminal Appeal No. 1160 0f2019 @ S.L.P. (Crl.) No. 3342 of
2019, (Sup. Ct. July 30,2019).
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tothe pending cases. In other words, the author is of the considered opinion that
the very concept of grant of interim compensation is illegal and unconstitutional.
However, presuming the same tobelegally and constitutionally valid, it would
not beappropriate to deny itsapplicability to all pending casesfor thereasonthat
thesameis only a procedurallaw.

Furthermore, reading two expressions together as under Section 148 of the Act,
namely, ‘may’ and “shall’, in the facts and circumstances and the mannerin which
thewhole of the Sectionhasbeen paraphrased, would lead to the condusion that
it shall be obligatory for the court to direct payment of minimum of fine or
compensation to the extent of twenty percent of the finesoimposed by the Trial
Court; and ultimately, in the opinion of the author, the Hon’ble Supreme Court is
likely to ultimately pronounce the interpretation to the effect that in exceptional
cases it shall be the ultimate discretionof thecourt dealing with the matter to
decide whether fine canbe directed tobe deposited or paid pending appeal and if
sotowhatextentkeepingin view peculiar facts and circumstances of each case
and exceptional hardship of the respective parties.?”

In the end it is a considered view of the author, that the amount of time and
energy thatrequired for decision on an applicationunder Section 143A for the
grant of interim compensation, which though per se is arbitrary and
unreasonable, the case of the complainant can effectively be decided in its
entirety by the Court concerned if the judge presiding the Court has such
intention and expertise in the matters and keeps in mind the nature of the
offence. Therefore, correctnessand Constitutional validity of thisamendment is
in doubt whichrequires further analysis and debate.

57 Id.



