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JUVENILE JUSTICE SYSTEM IN INDIA:
Incoherence of Principles, Cutbacks,
and Judges’ Dilemmas
Aayush Raj*

[Abstract: This article is divided into six parts (first and last of which are introduction and
conclusion respectively). Part II of the article discusses the evolution of the juvenile justice system
in the post-independence era and the need for the amendment to the system of 2000 in the year
2015. Part III discusses the general understanding of the approaches to juvenile justice system
and the international experience of the contemporary approach to juvenile justice system based on
conjointly implementing the adjudication of delinquency and providing welfare measures for the
child in conflict with law. Part IV discusses the flaws in the juvenile justice system in India and
the systemic issues therein. It makes special reference to the fact that the systemic issues originate
from the lack of funds for training of officials working in the juvenile justice system and the
statement of the Minister of Women and Child Development that the newly developed system does
not require financial support (this aspect has been elucidated further in Part IV). This part also
assesses the difficulties the judges face while dealing with the cases in the Juvenile Justice Board
and the kind of dilemma they face with respect to the role that is expected of them. Part V dwells
deeper into the philosophical aspect of the juvenile justice system and assesses the system on the
debate of legalism vs. welfarism and the fact of universalisation of institutionalised fetishism for
dealing with the children in conflict with law and children in need of care and protection. This
part also reconciles the previous sections and highlights the fact that there is an inherent discord
in the approach towards juvenile justice system in India that is negatively affecting the children
of the country today, in the stead of ensuring their welfare. The conclusion of this paper does not
provide a roadmap for future course of action because the same (in view of the author) requires
empirical evidence. The conclusion is again conciliatory and provides the minimum possible
solution to the problems highlighted throughout the paper.]

I
Introduction
Juvenile justice system has been one of the vastly debated and onerous
responsibilities of a welfare State. Countries have adopted various schemes for the
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protection of children and scheme for the administration of the juvenile justice
system.1 Theories have been put forth, but largely on the rights-based approach and
state intervention for welfare of the child, developed by the western nations, for
dealing with the juveniles.2 India has also adopted this scheme of rights-based
approach for the protection of children in conflict with law and child in the need of
care and protection.3 Over the decades this has evolved and in 2015, the enactment
was completely re-enacted by integrating certain provisions which were not earlier
present in the juvenile justice system.4 The Juvenile Justice (Care and Protection of
Children) Act, 20155 (hereinafter referred to as the J.J. Act of 2015) has brought down
the threshold age for trying juveniles as adults and has left ample scope for the
officials to deal with each case in a discretionary manner. A crucial observation was
made by the then Minister of Women and Child Development during the
parliamentary debate on the Bill of 2014. In her words –
‘The proposed Bill is based on the principles and structures of the exist ing Act which
has been in operation for more than 14 years. As such there are no financial
implications involved in the Bill.’6

This statement has immense bearing and reflects on the lack of understanding about
the working of the juvenile justice system in India. There is a blunt denial of the
status quo in the statement and this denial forms, one of the bases for a critique of
the J.J. Act of 2015. Systemic issues requiring immediate attention for ameliorating
the juvenile justice system has turned a blind eye to in the backdrop of this
statement. The use of the phrase Care and Protection of Children seems to be nothing
1

Leslie Sebba, Legalism versus Welfarism in Israeli's Juvenile Justice System, 16 ISR. L. REV. 461 (1981),
at 475. See also, John T. Whitehead & Steven P. Lab, J UVENILE JUSTICE: AN INTRODUCTION 55-56
(2018).
2
Id., Whitehead and Lab, 46, 48-49.
3
Preamble to the Juvenile Justice (Care and Protection) Act, 2015 (Act No. 2 of 2016). It enunciates
a rights-based approach towards dealing with children and it identifies those rights in the needs
that must be fulfilled. The State is considered to be the repository of these rights and therefore
the institutions thereof are the only mechanism to confer the rights upon the children.
4
See, Juvenile Justice (Care and Protection of Children) Act, 2015 (Act No. 2 of 2016) , Chapter
VIII: Adoption. (hereinafter, referred to as the J.J. Act of 2015).
5 J.J. Act of 2015.
6
Indian Parliamentary Debate, Lok Sabha No. 16, Session IV (May 06, 2015) (remarks of Maneka
Gandhi on the motion for consideration of the Juvenile Justice (Care and Protection of Children)
Bill, 2014). It is trite mentioning here that the Juvenile Justice system in India has been a victim
to this trivial overture. Ved Kumari, THE J UVENILE JUSTICE SYSTEM IN INDIA: FROM WELFARE TO
RIGHTS 157 (2004), Prof. Kumari writes –
‘The financial memorandum attached to the Juvenile Justice Bill of 1986 declared that the Bill
incurred no financial burden on the Central Government as ‘this legislation would be
implemented largely by the States and similarly in respect of Union Territories the existing
infrastructure available under the CA60 as amended in 19978 passed by Parliament would be
reorganized and utilized.’
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but a misnomer because in the absence of the financial support, the system does not
achieve its goal of realising the rights of children but pushes them into abysmal silos.
The international experience further shows that the juvenile justice system has not
fared well in lieu of resource-starvation7 that this system faces, as is the case with the
adult criminal justice system.
This article is divided into six parts (first and last of which are introduction and
conclusion respectively). Part II discusses the evolution of the juvenile justice system
in the post-independence era and the need for the amendment to the system of 2000
in the year 2015. Part III discusses the general understanding of the approaches to
juvenile justice system and the international experience of the contemporary
approach to juvenile justice system based on conjointly implementing the
adjudication of delinquency and providing welfare measures for the child in conflict
with law. Part IV discusses the flaws in the juvenile justice system in India and the
systemic issues therein. It makes special reference to the fact that the systemic issues
originate from the lack of funds for training of officials working in the juvenile
justice system alongside lack of infrastructure and the statement of the Minister of
Women and Child Development (above). This part also assesses the difficulties the
judges face while dealing with the cases in the Juvenile Justice Board and Children’s
Court. Part V dwells deeper into the philosophical aspect and foundational basis of
the juvenile justice system and assesses the system from the lens of universalisation
of institutionalised fetishism for dealing with the children in conflict with law and
children in need of care and protection. This part also reconciles the previous
sections and highlights the fact that there is an inherent discord in the approach
towards juvenile justice system in India that is negatively affecting the juvenile
delinquents of the country today, instead of ensuring their welfare. In part VI of the
paper, the conclusion does not provide a roadmap for future course of action
because the same (in view of the author) requires empirical evidence and further
analysis on the basis of ground realities of implementation of the juvenile justice
system in India. The conclusion is only conciliatory and provides the minimum
possible solution to the problems highlighted throughout the paper.

II
The Juvenile Justice System: A post-independence Epoch
The Indian legal system witnessed an overhaul after independence and the legal
regime which hitherto focused on regulating the conduct of the society writ large
7

‘There is also the disquieting thought that historical continuities in the judicial administration of juvenile
justice may extend to the resource-starvation that has characterized both juvenile and adult justice.’
Sanford J. Fox, Juvenile Justice Reform: An Historical Perspective, 22 STAN. L. REV. 1187 (1970).
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changed to one where the laws fostered an egalitarian society with justice at the
centre.8 The adoption of the Constitution and its Preambular wordings were not
mere statements of the then visionaries, but with time would emerge as the guiding
principle of decision-making, both for the Judiciary and the Legislature. 9 The
principles that sit at the core of the India’s democracy among others are Justice,
Liberty, Equality, etc.
‘…The preamble promises to secure justice "social economic and political" for the
citizens: A peculiar feature of the Indian Constitution is that it combines social and
economic rights along with political and justiciable legal rights. The preamble
embodies the goal which the State has to achieve in order to establish social justice
and to make the masses free in the positive sense…’ 10

In this backdrop, and the social context in which the Constitution was conceived, a
further need, in addition to the humane aspect of the Constitution, was felt to protect
the components of various social strata. Therefore, the need for protection and
empowerment of the vulnerable components of the society, especially the children
and women were delineated in the Constitution.11 Rights of the children and their
empowerment have been reiterated since then. In this milieu, the Preambular
circumscription extends the guarantee of justice to those children, who due to
various factors have, chosen a path not conforming to the moral fabric of the society,

8

9

10
11

Address by the Chairman, Constituent Assembly Debates, Volume 1 (para 1.1.33), (9.12.1946).
Available at: https://www.constitutionofindia.net/constitution_assembly_debates/volume/1/
1946-12-09. –
I wish your labours success, and invoke Divine blessings that your proceedings may be marked not only
by good sense, public spirit, and genuine patriotism, but also by wisdom, toleration, justice, and fairness
to all; and above all with a vision which may restore India to her pristine glory, and give her a place of
honour and equality amongst the great nations of the world.
See, Indira Nehru Gandhi v. Raj Narain, 1975 S.C.C. (Supp) 1, 139, at para 345:
‘…345. The preamble, though a part of the Constitution, is neither a source of power nor a limitation to
that power. The preamble sets out the ideological aspirations of the people. The essential features of the
great concepts set out in the preamble are delineated in the various provisions of the Constitution. It is
these specific provisions in the body of the Constitution which determine the type of democracy which the
founders of the instrument established; the quality and nature of justice, political, social, and economic
which was their desideratum, the content of the liberty of thought and expression, which they entrenched
in that document, the scope of equality of status and of opportunity enshrined in it. These specific
provisions enacted in the Constitution alone can determine the basic structure of the Constitution as
established. These specific provisions, either separately or in combination determine the content of the
great concepts set out in the preamble.’
Mohini Jain v. State of Karnataka, 1992 3 S.C.C. 666, at para 18.
constitution of India, 1950 article 15, Cl. 3.
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referred to as the delinquents. It is thus, the duty of the State to protect their
interests.12
The Constitutional guarantee of social justice inclusive of children (especially
delinquents and those in need of care and protection) manifested in a statutory form
after a decade of the Constitution’s coming into force. The Children Act, 196013 was
the first legislation to delineate various aspects of child welfare and modes of
dealing with the delinquent children. The act assimilated the components of care,
welfare, maintenance, training, education, rehabilitation of neglected or delinquent
children…14 The Act of 1960 had limited applicability15 and most of the children were
left out to bifurcated and non-uniform legislative framework developed by the
States. During this period, children’s rights and juvenile justice was being debated
at the international level as well.
The Act of 1960 was limited in its scope and framework and in the decade that
followed, the juvenile justice system witnessed a significant change at the
international parlance. In the year 1985, United Nations Standard Minimum Rules
of the Administration of Juvenile Justice16 (hereinafter referred as the Beijing Rules)
were adopted by the United Nations. This adoption and the subsequent ratification
by India called for changes in the legal framework. Thus, the Juvenile Justice Act,
1986 (hereinafter referred to as the J.J. Act of 1986) was enacted. This legislation
provided for the establishment of Juvenile Justice Board 17 (hereinafter JJB) and
Juvenile Court18 for adjudicating cases involving juvenile delinquents. The
Magistrates were given powers for the implementation of this Act and the
composition of the Board was primarily guided by presence of the Magistrate.
Further extensive discretion was to be exercised by the Courts and the Board with
regard to the child who was in conflict with law. 19 The modus operandi though,
tried to achieve the high ideals of the juvenile justice system, could do little towards
this end and therefore, a further step was taken to remedy the inhumane aspects of
the law. This step for amending the J.J. Act of 1986 and enacting a completely new

12

13
14
15

16

17
18
19

Constitution of India, 1950 article 39, Cl. (f) amended by the Constitution (Forty-second
Amendment) Act, 1976; Const. of India, 1950 article 38, Cl. 1, amended by the Constitution (Fortyfourth Amendment) Act, 1978.
The Children Act, 1960 (Act No. 60 of 1960 Repealed).
Preamble, The Children Act, 1960 (Act No. 60 of 1960 Repealed).
It extends to all the Union territories. – Section 1(2) of The Children Act, Act No. 60 of 1960
(Repealed)
United Nations Standard Minimum Rules for the Administration of Juvenile Justice, Nov. 29,
1985, U.N.G.A. Res. 40/33.
Juvenile Justice Act, 1986 (Act No. 53 of 1986, Repealed) section 4.
Id., section 5.
Id., section 18.
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legislation was further fostered by the changes at the international parlance and
adoption of the United Nations Convention on the Rights of the Child in 1989.20
The Juvenile Justice Act, 2000 (hereinafter the J.J. Act of 2000) forms the foundational
basis for the J.J. Act of 2015 and many provisions in the latter Act have been
incorporated from the former. The J.J. Act of 2000 derived its genesis and legislative
intent from the fact of rehabilitating children into the mainstream society by
protecting their interests and promoting their welfare while adjudicating cases
related to delinquency. The J.J. Act of 2000 was enacted in lieu of the major
developments that the preceding decade had witnessed. These developments were
– Beijing Rules, 1985, adoption of the Convention of the Rights of the Child (CRC)
in 1989, UN Rules for the Protection of Juveniles Deprived of their Liberty, 1990, etc.
The enactment focused on the rights-based approach towards children while
consolidating and amending the law relating to juveniles in conflict with law and children
in need of care and protection.21
However, with the advent of time, this legislation faced challenges both from
outside the judiciary and within the judiciary to bring a change in the juvenile justice
system.22 The challenge to the then existing system of juvenile justice was led largely
with the motive of protecting the society against the vagaries of juvenile offenders,
and, in essence, intended to reorient the juvenile justice system towards making it
more aggressive.23 This challenge did not go unheard and if one is to analyse the
parliamentary debate on Juvenile Justice (Care and Protection of Children) Bill, 2014
(hereinafter J.J. Bill of 2014) there are ample arguments supporting the view of
dealing with the heinous crimes committed by children (on an assessment) at par
with the adults.24 A major time of the debate over the Bill in the Lok Sabha was
20
21

22

23

24

G.A. Res. 44/25, United Nations Convention on the Rights of the Child, Nov. 20, 1989.
Ved Kumari, Quagmire of Age Issues under the Juvenile Justice Act: From Inclusion to Exclusion, (2)51
JILI 163 (2009).
B.B. Pande, ‘Bad’ Juveniles and the ‘Worst’ Juvenile Justice Law? The Second Challenge to Juvenile
Justice Law in Darga Ram v. State of Rajasthan, 57(1) JILI (2015).
Id. at 29 The author identifies three facets to the challenge that the law faced from t he judiciary
in this respect and writes thus –
‘Three things that appear to be flowing from the above quoted apex court ruling which may be
stated forthrightly with due respect, are as follows:
First, heinousness of the offence and not the age of juvenility constitute the determining
criterion;
Second, the ‘law’ is different and superior to the J.J. Act of 2000;
Third, concern for the victim to override even the concern for legality.’
Parliament of India, Discussion on the motion for consideration of the Juvenile Justice (Care and
Protection of Children) Bill, 2014, 16th Lok Sabha Debate, (Item No. 22, Ud.). The introduction of
the Bill in 2014 was worded as follows –
‘In the 14 years of implementation of the Act, several issues have risen, which have constrained
its effective implementation. Some of these issues are:
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dedicated to the age of criminality, and only minimally, were other aspects referred
to during the discussion in the Parliament.

J.J. Act of 2015 –
The fact that the State machinery has achieved the Constitutional objectives in its
most limited sense and in the form of mere verbal service, speaks volumes about the
irony of the manifestation of social justice in India. This has also been the case with
the children and measures related to their welfare, especially with reference to the
juvenile justice system. In the contemporary context and as the J.J. Act of 2015
completes its fifth year of implementation, the observation by Justice V.R. Krishna
Iyer is trite noting– 25
‘The tragic irony is that the State Children Acts continue de facto in many parts of
the country, because the J.J. Act visualises various structures and functionaries and
expenditures and States may not be ready for these matters. We have, therefore, a
strange situation of a glorious national legislation adorning the statute book, but not
yet effective in large parts of India on account of the laggard behaviour of the States.
This unhappy lapse notwithstanding, there is juvenile paradise at least in print.’

The past two decades, since the above observation, have witnessed a paradigm shift
in terms of the principles governing the juvenile justice system in India but the laxity
of the State remains the only constant in this frame.26 The statute has endowed the

25

26

▪ An increase in heinous offences committed by children;
▪ An increase in reported incidents of abuse of children in institutions, inadequate facilities
in homes;
▪ Delays in decisions by Child Welfare Committees and JJBs leading to high pendency of
cases;…’
Justice V. R. Krishna Iyer, Jurisprudence of Juvenile Justice: A Preambular Perspectives, International
Conference on Shaping the Future by Law: Children, Environment and Human Health, 1994,
available at: http://14.139.60.114:8080/jspui/bitstream/123456789/1225/1/008_Jurisprudence
%20of%20Juvenile%20Justice.pdf.
See, the following reports published by the Office of the Comptroller and the Auditor General
of India: Office of the Comptroller and Auditor General of India, Report of the Comptroller and
Auditor General of India on General and Social Sector for the year ended March 2015 , Government of
Maharashtra, Report No. 4 (2016), available at: https://cag.gov.in/sites/default/files/
audit_report_files/ Maharashtra_General_and_Social_Sector_Report_4_%202016.pdf ; Office of
the Comptroller and Auditor General of India, Report of the Comptroller and Auditor General of
India on General and Social Sector for the year ended March 2015, Government of Rajasthan, Report
No. 3 (2016), available at: https://cag.gov.in/sites/default/files/audit_report_files/Chapter_2_
Performance_Audit_of_Report_3_of_2016_Rajasthan.pdf; Office of the Comptroller and
Auditor General of India, Audit Report-Social, General and Economic Sectors (Non-PSUs) for the
year ended 31 March 2015, Government of National Capital Territory of Delhi, Report No. 2
(2016), available at: https://cag.gov.in/sites/default/files/audit_report_files/Delhi_Non_PSU_
Report_2_2016.pdf; Office of the Comptroller and Auditor General of India, Report of the
Comptroller and Auditor General of India On General and Social Sector for the year end ed March 2014,
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State with the responsibility, but the latter has failed to recognise its role thereby
creating a vacuum where vulnerability thrives, not in the lack of intent but in the
vein of inertness.
The J.J. Act of 2015 is a comprehensive legislation that encompasses multifarious
aspects of child protection and promises in its spirit to cater to the basic needs of
children through twofold institutionalised mechanisms, in that those which are
already functional and those which are to be established under the Act. 27 The statute
has been made with the most benign motif that any welfare State can legislate but it
is a fact that needs no iteration that children who interact with the juvenile justice
system remain outside the safety net of protection and holistic development.
The J.J. Act of 2015 delineates at the outset, the principles that should guide all the
agencies associated with the welfare of the children while implementing the
provisions of the Act.28 These principles are exhaustive and encompass various
aspects of welfare of children including the adjudication of cases before the board

27

28

Government of Gujarat, Report No. 6 (2014) – In these reports and other reports (albeit, not
referred in this paper), the CAG has continuously referred to the inadequacies in the child care
institutions being run by the State. There is a constant reminder, in these reports, of how and
where the fault lines persist in the system –
‘Observation Homes (OHs) in Delhi lacked adequate infrastructure. Rupees 2.81 crore
incurred on construction of a new building was rendered unfruitful, as it was not
conducive for Juveniles. Timely grants were not released to NGOs, creating problems
relating to supply of items of clothing, bedding, medicines and payment of salary to staff.
Monitoring was poor as Inspection Committees did not inspect OHs. There was a
shortage of manpower, particularly in key posts of Caretakers, Counselors and
Educators.’
‘Adequate infrastructure facilities for stay and recreation (dormitories, Bathrooms,
dining hall, library rooms, first aid rooms and recreations room) were either not
provided or provided inadequately in both Government and NGO Homes. In test
checked Homes nutritional diet viz. ghee, paneer, milk, dahi and fruits were either not
provided or provided inadequately. Clothing items, including school material, were also
distributed in less quantity. Regular health check-up of Juveniles and Children were not
being conducted in eight Government and two NGO Homes.’
These reports, among others continue to bring to fore the plight of children and the deleterious
conditions these children face in the child care institutions. This aspect is further analysed in
another paper
See, Preamble to the Juvenile Justice (Care and Protection of Children) Act, 2015, which reads –
An Act to consolidate and amend the law relating to children alleged and found to be in conflict
with law and children in need of care and protection by catering to their basic needs through
proper care, protection, development, treatment, social re-integration, by adopting a childfriendly approach in the adjudication and disposal of matters in the best interest of children
and for their rehabilitation through processes provided, and institutions and bodies
established, herein under and for matters connected therewith or incidental thereto.
J.J Act, 2015 section 3, General principles to be followed in administration of Act.
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and their treatment throughout interaction with the institutions. Principles (i), (iii),
(iv), (viii), (ix), (xii), (xiii), and (xvi) under section 3 of the J.J. Act of 2015 delineate
the guidance for the Board while dealing with the cases brought before them
involving Children, while the Principles (ii), (v), (vi), (vii), (x), (xi), (xiv), and (xv)
delineate the guidance for institutions while dealing with children. This distinction
is only for academic understanding and practically, it is inevitable that these
principles must be used parallelly. However, this distinction has relevance in the
scheme of the legislation. The scheme of these principles gives ample evidence about
the kind of confusion that may be created while implementing them.
The J.J. Act of 2015 has bestowed multiple responsibilities upon the JJB.29 These
responsibilities are in the best interest of the child but practically catering to them
effectively is next to impossible. In this regard, let us take for example, the
responsibility enshrined in Clause(a), sub-section (3) of section 8. The Board is to
ensure that children are protected throughout the interaction with the juvenile
justice system. An important question that arises in this regard is that how is this
responsibility to be justified. This clause puts unreasonable and overarching
responsibility upon the JJB for protecting the child. The JJB has to go beyond its
function and it seems to have become a mechanism for surveillance to fulfil this
responsibility effectively. Similarly, under section 19 of the J.J. Act of 2015, powers
have been conferred upon the Children’s Court to ensure follow-up on the
rehabilitative measure adopted for the child and yearly evaluation of report to
evaluate the progress of the child in place of safety. The Principle Magistrate has
limited time to oversee the implementation of the recommendations/action thereof.
Moreover, the pendency of the cases in the adult criminal justice system (in the case
of children’s court) gives limited scope of intervention by the court in such matters.
Therefore, the J.J. Act of 2015 places heavy reliance upon the functioning of the
Board and the Children’s Court. However, it fails to heed to the latches in the
effectiveness of the Board, as was envisaged in the J.J. Act of 2000.30
The juvenile justice system poses another crucial challenge to the judges presiding
in such matters. The judge presiding in such cases is neither able to justify his
judicial role as an adjudicator of a criminal offence nor his role as the protector of
the child. This aspect is further elaborated in section IV of this paper based on the
premise, how the high ideals that had once led to institutionalised reforms for
juvenile justice have eroded over time, not because of the innate institutional
drawbacks but because of the integration of juvenile justice (emphasis supplied) with
rehabilitation and reintegration of the child in the mainstream society. Further, the
judges are more influenced by the criminal jurisprudence then their role as the
protector of child. This has hollowed the juvenile justice system in India and the J.J.
29
30

J.J Act, 2015 section 8.
See, Part V below – The observations by the Parliamentary Committee on the implementation
of the Juvenile Justice Act, 2000.
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Act of 2015 reinforces this approach and understanding about the same. The J.J. Act
of 2015 brings onerous responsibilities upon the institutions and this has a tendency
to make the law effective only on paper.

III
The Flaws in Reconciling Adjudicatory and Welfare Measures –
International Experience
The juvenile justice system finds its roots in the principles of liberal criminal justice.
One of the prime factors for a liberal approach towards the delinquency committed
by juveniles is the understanding that the mind of a juvenile is not mature enough
to perpetrate intent requisite for committing a crime. 31 This has been the
understanding for over centuries till recently. But now, the scientific tools have
helped us in concluding concretely as to the differential in criminal liability vis.-avis. age of the accused.32 The criminal intent as a facet of proceedings against the
juveniles who are delinquent and their understanding of such proceedings have
been used as a test for deciding criminal liability across the globe. These
understandings have also guided the formulation of the United Nations on the
Convention of the Rights of the Child 33 and evaluation of cases where juveniles are
involved.34
That being the origin of the juvenile justice system, in the sense of adjudicating
delinquencies committed by the juvenile, a further analysis of the origin of the
juvenile justice system brings to fore yet another crucial dimension and one which

31

32

33
34

Gauri Pillai & Shrikrishna Upadhyaya, Juvenile Maturity and Heinous Crimes: A Re-look at Juvenile
Justice Policy in India, 10 NUJS L. REV. 49 (2017).
Supra Note 21 Various authors have written about the principles of criminal justice governing
the juveniles and the author in this paper discusses the perception of cognitive capabilities of
children from the point of view of the traditional juvenile justice system while discussing other
philosophers. He concludes –
‘Therefore, to treat children as adults either on the basis of their adult-like behaviour or adultlike looks alone is disregarding their childhood and thus unfair and unjust…. This kind of
justice system (juvenile justice system) is premised on two basic assumptions, namely: (a)
children below the age of 18 years (as per Article 1 of CRC) have lower cognitive capabilities
and decisional abilities; (b) children are more amenable to reform and correct ive actions. The
aforesaid assumptions are integrally interrelated, but they relate to two different aspects of
justice, namely the moral basis for creating children’s accountability and utilitarian justifications
of the juvenile justice system.’
United Nations Convention on the Rights of the Child, Preamble, Sept. 2, 1990.
Andrew Ashworth & Jeremy Horder, P RINCIPLES OF CRIMINAL LAW 140 (2013).
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seems to be an integral part of the juvenile justice jurisprudence in India. This
dimension has been aptly worded by Professor Winslade – 35
‘Their vision of a better world for juveniles who had run afoul of law grew out of
several assumptions: the potential goodness of human beings, the power to control
human behaviour through the use of knowledge derived from social sciences, the
possibility of using law to shape moral character, the ability of juvenile court judges
to play variety of different roles at the same time and the willingness of the public
to provide support for large scale social reform. Although the early reformers have
been praised for their good intentions and lofty ideals, their glorious dream has
turned into a nightmare.’36

When looked at from this dimension, the role of juvenile justice institutions (such as
the JJBs, Children’s Courts, Child Welfare Committee, etc.) takes a centre-stage in
facilitating the rehabilitation of delinquents and fostering their productive
integration with society. However, it is this integration that has led to systemic
issues causing disruptions in the foundational basis of the juvenile justice system.
Professor Winslade has highlighted this difficulty in the statement hypocrisy cannot
forever be tolerated as tribute vice pays to virtue.37 Moreover, the fact cannot be
discounted that the juvenile justice system is based upon the rules of the criminal
courts (liberally interpreted) because one of the prime goals of the juvenile courts is
adjudicating upon the delinquencies. Intertwining of the reformatory roles of these
courts has led to an inherent contradiction within the system. 38
These two aspects are referred to as the diversionary and the interventionist
justification for the juvenile courts.39 But it is pertinent to note that the juvenile courts
in India have for reasons more than one not fared well on either principle. This
fundamental error was only rectified with the enactment of the J.J. Act of 2015,
which, when viewed from the lens of adjudicating the delinquents of a certain age
group (16-18), fails to conform with the internationally recognised principles of
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juvenile justice system.40 In a later section of this Article (Part IV), the diversionary
principle is deconstructed to bring to fore the fault-lines in the juvenile justice
system in India, taking cues from the J.J. Act of 2000 and juxtaposing the same with
the J.J. Act of 2015. In addition to this and in the alternative, the interventionist
principle is also deconstructed to showcase (in Section V) - how the foundation on
which the J.J. Act of 2015 lies is not only dilapidated but one awaiting its demise,
only in lieu of time.
The failure of this reconciliation is further evidenced by advancement from a social
institution to an institution with more punitive formulations. This has eroded as also
diverted the focus of juvenile courts from guidance and rehabilitation to
punishment.41 What is more unfortunate for the juvenile justice system is the fact
that:
‘Empirical data fail to support either the assumption that "untreated" juvenile
offenders become adult offenders or the assumption that juvenile offenders are more
amenable than adult offenders to treatment. This lack of support does not prove the
assumptions false; however, it does create uncertainty about the efficacy of current
policies that rely upon them. Thus, it is useful to ask what policies, if any, are
suggested by the data if these assumptions are not made.’ 42

It is unfortunate that albeit India had the opportunity to reform its juvenile justice
system while amending the J.J. Act of 2000 and entering into the era of the J.J. Act of
2015, no attention was paid to the failures of the crippling system it has developed
(after the reform). It failed to pay any heed to the gamut of literature highlighting
the fault lines in the system of integrating reformatory responsibility with the
adjudicatory responsibility. The J.J. Act of 2015 is based on these fault lines and is
bound to disintegrate. It appears that the Act has been enacted only to meet its death
in the years to follow. In this milieu of dilapidated foundations, the statement by the
Hon’ble Minister that the system of juvenile justice developed after the enactment
of 2015 would not have any financial bearing upon the exchequer is completely
impractical, sans research, and one that can in the best be called – whimsical and
preponderant (by virtue of power and not responsibility).
It is reiterated that the juvenile courts have not been established on trappings of a
criminal court. They are based on benign motive of rehabilitation and reform of the
delinquents. However, with the passage of time, these considerations have taken a
backseat and strictly punitive provisions guides the system and the legislature
across the globe. Furthermore, the officials involved in the implementation of the
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juvenile justice system are directly or indirectly part of the criminal justice system
and thus, the latter’s influence upon the former is significant, and cannot be
overlooked. Subsequently, initially the juvenile courts were not required to fulfil the
due process requirements.43 But from the developments that have taken place in the
recent years and especially after 1960, it follows as a corollary that the due process
requirements have become a parcel of the juvenile courts and the provisions of the
law currently require the due process of law to be followed, thereby frustrating the
juvenile court’s purpose.
Let us now turn our attention to the specific issues underlying the J.J. Act of 2015
and the judge’s dilemma, either while dealing with a hearing in the Board or while
dealing with the cases related to child in the court.

IV
The Flaws in the Indian Juvenile Justice (Care and Protection of
Children) Act, 2015
The Procedural Flaws
The J.J. Act of 2015 is a work of force more than being a work of deliberation and
nuanced discourse. It would not be an exaggeration to say that the introduction of
the Bill was more factual than principled. This therefore, has introduced an
enactment that is only in its black-letters in conformity with the principles that form
the basis of the juvenile justice system. First, to begin with it is apposite to mention
the introductory question before the parliament that was put alongside the
introduction of the Bill of 2014—44
‘That leave be granted to introduce a Bill to consolidate and amend the law relating
to children alleged and found to be in conflict with law and children in need of care
and protection by catering to their basic needs through proper care, protection,
development, treatment, social reintegration, by adopting a child friendly approach
in the adjudication and disposal of matters in the best interest of children and for
their rehabilitation through processes provided, and institutions and bodies
established, hereinunder and for matters connected therewith or incidental thereto.’

In this statement is inscribed the basic tenet of a reformed juvenile justice system
and policy in India. However, the in-principle translation of this statement is yet to
see the light of the day. This gap in the translation of the principle into action,
43
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especially with respect to the children between 16-18 years of age fails; first, on the
count that for heinous crimes the children of this age group are to be treated as
adults, second, they are to be tried in the ordinary criminal courts which are not
bound by the trappings of the courts, and third, they, in the stead of working in their
best interests, find themselves in the milieu where the best interests of the society
are served and catered to.45 That provides adequate basis for highlighting another
important aspect of the procedural flaw in the refined juvenile justice system. In that,
the discourse on the refinement and need for the new system in the parliament
focused on changing the age to a lower threshold. Thus, instead of discussing the
best interests of children, a major part of the debate focused on the intensity and
frequency of the heinous offences committed by the children. The debate in the
parliament seems to re-ordain the voice of the masses and give a formal expression
to what had already been decided by the legislators. 46 The parliament and the
discourse therein was guised to put a stamp to the expression of intent.

Parliamentary Debates and prime moving force of the new legislation
In this section, few aspects of the juvenile justice system in general, by taking note
of specific provisions, are discussed to better elucidate and understand the
adjudication involving juvenile delinquents. The provisions related to age of
juvenility and adjudication thereof is used as the canvas to paint the picture to
showcase the difficulty within the system. In this context the provisions of the
repealed Act and the present Act, and the court’s adjudication is used as the basis
for analysis.
section 7A of the J.J. Act of 2000 read with Rule 12 of the Juvenile Justice (Care and
Protection of Children) Rules, 2007 provided for the process for adjudication with
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respect to the age of juvenility until 2015. A major leap forward was made in this
regard under the J.J. Act of 2015 whereby the said provisions were enunciated under
section 94 of the J.J. Act of 2015. The developments, in a way, are the result of the
observation by the Supreme Court in the case of Ashwani Kumar Saxena v. State of
Madhya Pradesh,47 and the difficulty surrounding the process of determining the age
of the juvenile in criminal cases involving juvenile delinquents.
The claim of (in)effectiveness of the formulated provision, i.e., section 94 of the J.J.
Act of 2015 is not made in this paper. However, an analysis of the same is done vis.a-vis. the former provisions to provide a brief overview, if any progress has been
made.

Personnel working with children and their protection: The need to train
The Bill was introduced in the Parliament and at the outset, it was pointed by the
then Minister of Women and Child Development (with statistical nuances best
known to her esteemed self) that “The proposed Bill is based on the principles and
structures of the existing Act which has been in operation for more than 14 years. As such
there are no financial implications involved in the Bill.” 48 This is a statement that needs
no further explanation because in this context things speak for itself.
The pronouncement of the apex court in the case of Sampurna Behura v. Union of
India49 amply highlights the apathy of the juvenile justice system, not to say the
dilapidated condition and the lack of resources both in terms of human and
infrastructure. The observation by the Court goes on to highlight some of the most
important aspects of how and where the State administrative mechanism has failed
to achieve the goals of the juvenile justice system. The court has conjointly read the
Integrated Child Protection Scheme (hereinafter referred to as the ICPS), the J.J. Act
of 2000, and the J.J. Act of 2015 and their implementation to assess the condition of
the system. This assessment is crucial because on the one hand, it brings to fore the
ineffectiveness of the existing scheme (the ICPS) and the loopholes in its
implementation, on which the Minister had significantly relied and on the other
hand it also shows the overall incapacitated state of the federal governments in
implementing the scheme. Therefore, at the outset the reformed policy-measure, on
which the J.J. Act of 2015 is based, is ruptured.
section (4) mandates the State Government to take adequate measures to ensure that
the members of the JJB are trained on various aspects of child care within sixty days
of their appointment. It is to be noted further that under section 107 of the J.J. Act of
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2015, Special Juvenile Police Units (hereinafter referred as SJPU) must be constituted
at the district level.50 The official data suggests that more than 1700 SJPUs have been
established across the country.51 Training of these officials is the immediate
responsibility of the State but lack of data in this regard raises questions about the
extent of training of the officials. However, and further, a contrasting feature must
be accounted for in lieu of the status quo of special juvenile police units which can
be elicited from official records. On repeated instances and over the years, question
has been raised by the members of the Parliament with respect to the amount of
funds allocated and utilised for these units. However, the question remains
unanswered till date with vague observations enshrined in the following words – 52
‘...The Ministry of Women and Child Development is providing financial assistance
to State Governments/UT Administrations under ICPS for appointment of two
social workers under the District Child Protection Units and deputing their services
to the SJPUs as and when required.
The Juvenile Justice Act and the Rules framed thereunder emphasize child friendly
procedures for reporting, recording of evidence, investigation and trial of the
offences such as SJPUs to deal with juveniles, social worker as member of the board,
no juvenile to be sent to lockup, child friendly procedure in the proceedings of the
JJBs, etc. All police officers of the SJPUs shall be provided special training, es pecially
at induction as Child Welfare Officer, to enable them to perform their functions more
effectively.’

This seems to be the verbatim answer that the Ministry of Women and Child
Development has developed to answer questions related to the funding of SJPU.53
There is only one logical conclusion that follows from these answers and in that the
Ministry considers these questions rhetorical. This causes disruptive systemic
failure because in the answer to these questions lie, the transparency and
accountability of the juvenile justice system and its effectiveness. Furthermore, it is
pertinent to note in this regard that the legislators have conceded to the fact that no
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data regarding Special Juvenile Police Units is maintained centrally.54 This is crucial
because for any conflict that the delinquent comes in with the law, the first
institutionalised interaction, he or she has is with the police officers and lack of data
in this regard is a major drawback of the system.
It may be argued that the Centre is not upon a duty to maintain such data owing to
the Scheduled responsibility of the State Governments to maintain law and order. But
what needs to be understood here is that the Central government is responsible for
and is implementing a scheme that caters to the needs of the delinquents and
therefore, it cannot turn a blind eye to its responsibility in this regard.
The juvenile justice system of the country has undergone a sea change in light of
important changes at the international level. One of the most important
developments in this regard was the Beijing Rules 55. Under the Rules, general
guidelines have been prescribed which call for the member states to train the
officials exercising discretion while dealing with the children in conflict with law. 56
The Rules further emphasises on expert training as a valuable means of ensuring the
judicious exercise of discretion in matters of juvenile offenders.57
This leads to another aspect of responsibility upon the State to ensure training of the
officials working with the JJBs 58 and Child Welfare Committees.59 There is ample
evidence to suggest that JJBs have been statutorily established and are functional
across the country.60 But information with respect to their training through the
institutions in this regard is lacking and can therefore not be ascertained. This can
be attributed as one of the reasons why the law with regard to age determination in
case of difference took fifteen years to shape itself and has now been enshrined
under the J.J. Act of 2015.
In addition to the preceding paragraphs, another provision needs further mention
and elaboration. Chapter IV of the J.J. Act of 2015 provides for the procedure that is
to be followed while dealing with a child in conflict with law. Section 10 titled
‘Apprehension of child alleged to be in conflict with law’ reads 61 –
‘As soon as the child alleged to be in conflict in law is apprehended by the police…’
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The wording of this provision clearly demonstrates that a child who is in conflict
with the law can be easily apprehended or taken into custody, if the same is found
to be have committed a heinous offence. Needless is to say the obvious, the kind of
image police personnel (unfortunately) have in our country; they are often used as
intimidating figures by mothers and other relatives. In this milieu, bestowing
powers of apprehension is bound to cause deleterious impact on the psyche of the
child. This provision read in conjunction with the rules – Pre-Production action of
Police and other Agencies 62 clearly sets out the procedure for the apprehension of
children in conflict with law. The provisions provide that a background report is to
be prepared by the Child Welfare Police Officer in cases of offences that are not
heinous and sent to the Board. The parents are also to be intimated for producing
the child in a hearing before the Board. However, the ground reality is starkly
different. Generally, the background report is prepared by the social worker
working with the police. The children not committing heinous offences are also
apprehended by the police personnel owing to the fact of lack of knowledge about
the provisions. It is pertinent to note that the law provides sweeping powers to the
police personnel to apprehend the befitting child.63 The question of fitness is to be
decided by the official concerned. The official data in this regard demonstrates that
there is apprehension of children for petty offences as well as the heinous ones. 64 In
this context also, the systemic issue in the vein of inertness is further attenuated,
whereby the data in conjunction with the ground reality reflects the violation of the
law of the land and systemic flaws. The result is that the circumstances are gutting
our children without adequately addressing their best interest and into meandering
darkness.

Judge’s dilemma: What do they do and how do they do it?
Research shows that while dealing with the cases involving children, judges have
multifarious facets to consider.65 But by the nature of these considerations and the
offence involved, the judges are not best capacitated to deal with these cases. This is
not to say that we should replace the judges with psychologists and child welfare
officers to deal with the cases involving children in conflict with law.
Though the law provides a fundamental guide for how these cases are to be dealt
with,66 the difficulty lies in transitioning these guiding principles to reality. These
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difficulties are reflected throughout the juvenile justice system, and not only among
the judges or the adjudicators thereof. The difficulty that the judges face should also
be read in association with the responsibilities of the JJB. The judges need to be far
better equipped to deal with these cases and the systemic issue of lack of funds for
training dampens the benign motif of the juvenile justice system. Further, the judges
are constantly pulled between the roles that they have to play and the ideologies
they must adopt, especially while dealing with the case in hand:67
‘There is more than division of a judge's time involved in this point. As the juvenile
court embodies a positive approach on the part of the judge, he may find it
exceedingly difficult to alternate philosophies depending upon whether he is acting
as a juvenile court judge or as a judge in another category. It is of prime importance
that the juvenile courts have a consistent, resourceful administration by a judge who
is able to orient himself accordingly.’
There is a constant challenge to the conscientious juvenile court judge to increase his
knowledge and skills. He is confronted by the fact that each child is an individual
and presents uniqueness of personality and possibility of human relationship. To
grow with each new opportunity, the judge should be allowed to focus his attention
upon the needs of children—a big enough field for anyone. It is small wonder that
judges, called upon to handle other judicial business as well as that of juveniles, have
not made any major progress even in the comparatively brief space of juvenile court
development. It is essential that the juvenile court judges of America be recognized
as having a specialized area of service and be given a reasonable opportunity to
grow in that service.’

There is no escaping from the fact that what holds true of the judges in America,
with special reference to the juvenile courts, holds true for the Indian judges
presiding in the hearing of the JJBs. There is ample evidence to suggest that this pull
has deleterious impact on the life of the juvenile whose case the judge is hearing.
Further, ill-equipped in matters of psycho-social analysis, the judges (inadvertently)
do more harm than good. This scenario added with the pendency of cases in the
country paves way for limited attention to the special needs of the juveniles in the
children’s courts.
Having qualitatively overviewed the difficulties that a judge might face while
dealing with juvenile cases, it is pertinent to assess the ground realities. The only
way to dwell deeper, for better understanding of the transition of the principles into
operative realities, is to discuss the case laws and judgements pronounced by the
courts and meandering of the cases in the dungeons of the judicial system. This
section makes a preliminary reference to the cases decided by the Apex Court on the
question of deciding the age in matters related to claim of juvenility before the courts
in India. The cases referred to are those that have been decided by the Supreme
Court after the decision in the landmark judgement of Ashwani Kumar Saxena v. State
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of Madhya Pradesh,68 which settled the law related to the procedure to be adopted
while deciding the age of juvenility.
This case and those that follow the judgement and the law of the land which was
formulated in 2015 are crucial to be considered in the aftermath of this judgement.
First, this judgement brings to fore a common dilemma that judges face and how
they are ill-equipped to deal with the juvenile cases at hand. Second, this judgement
was pronounced after 12 years of the enactment of the law and five years of
formulation of the rules (though, the delay in formulation of rules is itself a matter
of grave concern and enquiry) which shows the lack of common understanding
about how juvenile justice system works. Third, this judgement has since been
followed in many other cases, but the fact remains that there is poor and improper
implementation of the procedure thereof. Fourth, the law that was laid in this
judgement and the law (statutory and the regulatory) that prevailed prior to the J.J.
Act of 2015 formed the basis for the formulation of section 94 of the J.J. Act of 2015
and therefore, a reference to this section is not only apt as also necessary for twofold
reasons. On the one hand this would help in understanding why the law is as it is
under the J.J. Act of 2015 and on the other hand, it gives a deeper insight into how
the law, even when settled by the apex court, can exacerbate in lieu of the systemic
issues. Fifth, this analysis only helps in understanding one of the many issues and
therefore can provide a vantage point for better dealing with the systemic issues.
In the year 2012, the apex court was confronted with an issue that was severely
plaguing the juvenile justice system and one that had gone unaddressed for over a
decade. It was not for the first time that the issue was raised but the court in the year
was determined to settle the matter once and for all.69 The question was the claim of
juvenility raised by one of the accused, Ashwani Kumar Saxena, charged with
murder.70 In this case, evidently, the Chief Judicial Magistrate (CJM) and the First
Additional Sessions Judge, both, concluded that the certificate of date of birth and
the records of the school that were produced by the guardian on behalf of the
accused were inadmissible and could not prove the fact of the age of the claimant.
Therefore, bone ossification test was conducted by the CJM and the age of the
accused at the time of the offence was concluded to be above eighteen years. Having
failed to claim juvenility at those instances, the accused approached the High Court
and the order made by the CJM was upheld. At the outset the Supreme Court
highlighted the lacunae in approach of the courts below and observed –
‘We are unhappy in the manner in which the C.J.M. Court, First Additional Sessions
Judge's Court and the High Court have dealt with the claim of juvenility. Courts
below, in our view, have not properly understood the scope of the Act particularly,
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meaning and content of Section 7A of the Juvenile Justice Act read with Rule 12 of
the 2007 Rules. Before examining the scope and object of the above mentioned
provisions, it will be useful to refer some of the decided cases wherein the above
mentioned provisions came up for consideration, though on some other context.’ 71

In this case, ultimately, the appeal was allowed and the accused was held to be
juvenile at the time of commission of the offence. The law that was established by
the Supreme Court is not the matter of discussion of this paper but the fact that the
accused lost five years of his life merely because the law was not correctly
interpreted/ applied is to be borne in mind. This clearly reflects the impact of
systemic issues on the life of a person, and especially if that person is a juvenile. This
begs the important question and one that leads us back to the square one – whether
in the name of reform and rehabilitation, are we really working in the best interest
of the child concerned. Though, it gives us hope that the matter and law related to
the claim of juvenility stands well-established today (though only in the letters of
the law), but the misplaced understanding of the judiciary cannot turn a blind eye
to the lives lost in judicial process. In this judgement, the apex court made another
important observation that is pertinent to note –
‘Section 7A, obliges the court only to make an inquiry, not an investigation or a trial,
an inquiry not under the Code of Criminal Procedure, but under the Juvenile Justice
Act. Criminal Courts, JJB, Committees etc., we have noticed, proceed as if they are
conducting a trial, inquiry, enquiry or investigation as per the Code. Statute requires
the Court or the Board only to make an 'inquiry' and in what manner that inquiry
has to be conducted is provided in Juvenile Justice Rules.’ 72

The courts have since followed the decision in the case of Ashwani Kumar Saxena and
the procedure established thereunder for deciding claims of juvenility. The case was
squarely followed in the case of Jodhbir Singh v. State of Punjab,73 where the Sessions
Court and the High Court of Punjab and Haryana had erred in interpreting the law.
However, there have been instances of grave errors.
In a case where the accused was charged with the S. 401/ 397 of the Indian Penal
Code, 1860,74 the trial court refused to accept the claim of juvenility relying on the
71
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birth certificate and ignoring other documents presented before the court. The High
Court of Punjab and Haryana, accepted the claim of juvenility while declaring the
approach of the trial court to be flawed with respect to precedence of documents
while assessing the claim of juvenility.75
In another case where the accused was charged with offences under the Protection
of Children from Sexual Offences Act, 2012,76 read with S. 376 of the Indian Penal
Code, 1860,77 the trial court rejected the plea of juvenility and the plea for a bone
ossification test was granted even though the school leaving certificate was made
available. The High Court of Delhi after perusal of the matter came to the conclusion
that the accused was a juvenile on the date of crime and that there was no document
to contradict the claim of the accused. The court set aside the order of the trial court
and remitted the case to the JJB for further decision.78
The challenge to the liberal notion of rights-based approach for reform of the
children in the juvenile justice system has also witnessed vociferous challenge from
the judiciary. This is amply reflected in the case of Darga Ram v. State of Rajasthan:79
‘We have persuaded ourselves to go by age estimate given by the Medical Board
and to declare the appellant to be a juvenile as on the date of the occurrence no
matter the offence committed by him is heinous and but for the protection available
to him under the Act the appellant may have deserved the severest punishment
permissible under the law. The fact that the appellant has been in jail for nearly 14
years is the only cold comfort for us to let out of jail one who has been found guilty
of rape and murder of an innocent young child.’
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to any person, or attempts to cause death or grievous hurt to any per-son, the imprisonment
with which such offender shall be punished shall not be less than seven years.’
Sahil v. State of Haryana, (2019)194 P.L.R. 52.
Protection of Children from Sexual Offences Act, 2012 Preamble –
‘An Act to protect children from offences of sexual assault, sexual harassment and pornography
and provide for establishment of Special Courts for trial of such offences and for matters
connected therewith or incidental thereto.’
Indian Penal Code, 1860, section 376–
‘376. Punishment for rape –
(1) Whoever, except in the cases provided for by sub-section (2), commits rape shall be
punished with imprisonment of either description for a term which shall not be less than
seven years but which may be for life or for a term which may extend to ten years and
shall also be liable to fine unless the women raped is his own wife and is not under
twelve years of age, in which cases, he shall be punished with imprisonment of either
description for a term which may extend to two years or with fine or with both: Provided
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Nardev v. The State and Ors., 2019 (4) JCC 3873.
(2015) 2 SCC 775, at para 16.
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This is not to conclude that the JJBs or the courts of trial while dealing with the
offenders in the first instance always run into error because there have been
instances of effective implementation of the law laid down in the case of Ashwani
Kumar. But the overall issue cannot be turned a blind eye to. Empirical evidence
suggests that the judges are of the opinion that adolescent development is not important
to them in assessing juvenile competency, potentially demonstrating a cognitive disconnect
on these issues.80
The scheme of the J.J. Act of 2015 is illustrative here. In that prescriptions have been
provided for the experience of other members81 of the JJB but no such prescription is
provided for the magistrate who is part of the Board. The only responsibility in this
regard is vested with the State Government to ensure training of the Principal
Magistrate concerned, that too, at the time of induction.82 In addition to this where
the Board, if it so concludes, after investigation of the matter that the case is fit for
trial in the adult criminal justice system, the same is transferred to the Children’s
Court.83 Once a case and the accused enter into the adult criminal justice system,
there is not much scope for rehabilitation. First, owing to the role the judge plays
while administering a criminal case, she is not torn between wh ether to
rehabilitative jurisprudence or criminal jurisprudence is to apply in the case at hand.
Second, the constitution of the Children’s Court as per the provisions of the
Commission for the Protection of Child Rights Act, 2005 is not separate but
integrated with the adult criminal justice system84 and these courts are solely guided
by the good sense of the Judge presiding the matter and the courts are expected to
confirm with the principles thereof.85 This further reflects the importance of training
and financial assistance necessary to support these training programmes. The
judge’s dilemma to a large extent can only be minimised if regular training of the
judges and other officials associated with the system is undertaken for in -spirit
conformity with the principles enshrined therein.
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Colleen M. Berryessa and Jillian Reeves, The Perceptions of Juvenile Judges Regarding Adolescent
Development in Evaluating Juvenile Competency, 110(3), J. CRIM . L. & CRIMINOLOGY, 551, 2020.
J.J. Act, 2015, section 4, sub-section (3) & (4).
Id., sub-section (5)
J.J. Act, 2015 section 19.
Commission for the Protection of Child Rights Act, 2005 (Act No. 4 of 2006) section 25.
Ministry of Women and Child Development, Model Guidelines under section 39 of The
Protection of Children from Sexual Offences Act, 2012, 8 -11, (2013) available at:
https://wcd.nic.in/sites/default/files/POCSO-ModelGuidelines.pdf.
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V
The Philosophical Approach – Institutional Fetishism and critique of the
Juvenile System in India
The rights-based approach of any State appears to be the inevitable in the twentyfirst century. This has permeated throughout the governmental apparatus and flows
from the understanding that rights conferred upon the citizens is the only way of
achieving the ends of social justice and other high ideals of the society. This has been
succinctly portrayed in the following words:86
‘The dominant legal theories associated with liberal thinking, positivism, are
abstractions raised high as a canopy, universalizing technical and complex ranksubordination model constructed on the rationalized model of power-rights. This
model can ultimately be traced for major sources of inherent problems that the
contemporary concept of state carries with it. The analysis, in this paper, has shown
that due to the unique public memory of history and social-institutional ethics, the
present practical legal concept of state is bound to be counterproductive. And it has
so proved.’

The contemporary society has traversed a long distance on multiple fronts and with
the advent of time the legal system has kept itself abreast with the needs of the
changing society, sometimes by enacting laws based on public demand and
sometimes by the judicial interpretation of the law in a manner that caters to the
needs of the society or materialises the public voice.87
Juvenile courts are a unique approach for protecting the juvenile delinquents and
ensuring the protection of their rights. These courts are established on the
fundamental basis of differential treatment of the juvenile delinquents, apart from
the presumption as to their innocence. The jurisprudence for juvenile courts is
embedded in the flexibility against the rigidity of the common law while dealing
with the cases of children.88 These courts have dichotomous responsibilities to
perform and the roots of the problem with these courts or the underlying debate lies
thereof.89 The associated crucial fact is that the responsibilities upon these courts is
not limited to the walls of the courtroom but necessarily goes beyond those walls,
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Chanchal Kr. Singh, Apocryphal ‘State’: Fragments on Theoretical Foundations, Constitution, Law and
their Mythical Unification, II SML. L. REV. 40, (2019), at 74.
See generally, amendment to the laws of the land, especially the criminal laws, interpretation of
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calling for responsibilities upon other agencies associated with the juvenile justice
system to ensure that holistic development/ reform of the child is ensured. 90 There
is focus in the juvenile courts towards providing and ensuring that the child has
individualised treatment. The individualised treatment provides an opportunity to
fulfil the obligations that flow from the doctrine of parens patriae.91
Reference to the Report of the Committee Parliamentary Standing Committee on
Human Resource Development is pertinent for our discussion. 92 At the outset, the
Committee had cautioned and relegated the use of National Crime Records Bureau
data to implicate increased juvenile delinquency.93 That being the case, there was no
need for the legislature to further multiply the burden of the juvenile and criminal
justice system and paving the way for an avalanche of cases involving juvenile. This
modus operandi has diverted the focus of the juvenile justice system from its basis
for individualised treatment to one where attention is paid to make the juvenile pay
for the crimes they commit.
The Report emphasises yet another important factor that the legislature missed
while formulating the law. The Committed noted and concluded as under—94
‘It was submitted that majority of juvenile offenders came from poor, illiterate
families and were homeless or living without parents. The data of the National
Crime Records Bureau, 2000 to 2010, denotes that about 60 per cent of juveniles
apprehended came from families whose income was less than `25,000/ - per annum,
and 20 per cent from families whose income was between `25,000/ - to `50,000/- per
annum, aggregating to 80 per cent of juveniles arrested during that period.
…
It was emphasized that it would be the deprived and poor children who would be
arrested and thrown into jails through the proposed legal changes.’

The fact that the statistics on the socio-economic background of the juvenile
delinquents were unheeded to when seen in light of the fundamental philosophy of
the juvenile courts and their roles 95 point towards a system that has significantly
diverted from its foundational basis. The role of juvenile courts and the State in this
90
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Gustav L. Schramm, Philosophy of the Juvenile Court, 261 THE A NNALS OF THE AM. A CAD. OF POL.
& SOC. SCI. 101 (1949).
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regard is to act as the guardian/ parent of the child and provide the individualised
care (which these children are otherwise deprived of), the child deserves. However,
the overburdening of the system and lack of attribution to the socio-economic data
clearly reflects that the individualised treatment is not only foregone but is also seen
as burden more than a responsibility. Therefore, the children are not rehabilitated
but largely victimised by the juvenile justice system.
The committee further highlighted the lacunae in the implementation of the J.J. Act
of 2000 and observed – 96
‘The Committee also took note of the view of the National Human Rights
Commission on the implementation aspect of the Act which stated that there had
been gross failure in the existing juvenile justice system primarily because its
provisions, in particular those relating to rehabilitation, vocational training and
social reintegration, had not been implemented in d letter and spirit. The need of the
hour was to give effect to the provisions contained in the Juvenile Justice Act, 2000
and Rules framed thereunder so that children in conflict with law as well as those in
need of care and protection were provided the requisite infrastructure, prescribed
standards of care in institutions, education, counselling, vocational training,
individual care plan, as per their development needs and best interest.’

These concerns have also been highlighted in the case of Sampurna Behura 97 by the
Supreme Court. The Committee further highlighted the insufficiency of funds as
one of the foremost issues that plague the juvenile justice system. In this milieu, we
are once again led back to the where this discourse began, the statement by the
Minister about the non-financial implication of the J.J. Act of 2015 because of the
then existing apparatus for implementation of the juvenile justice system.
The issue of juvenile delinquency must further be conceived from the lens of the
society we are living in today. This society is deprived of and dissociated from the
moral tenets that one’s grounded human existence and also provided the requisite
legitimacy to moral values of the society.98 There is ample evidence to suggest that
a child is mentally moulded during the formative stages of development based on
the environment and the cultural ethos that child is exposed.99 Therefore, the
juvenile justice system that aims at reforming the child cannot lose sight of a
conducive environment that helps in the cognitive development of human being.
The child’s cognitive development takes place in the cultural environment that it
lives. In the confines of a home, the cultural and social values have limited
adulteration and thereby may go a long way to positively mould that cognition.
However, in the dilapidated form of these values (in the contemporary context) and
the extensive degradation of these values outside confines of a home, make children
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highly vulnerable. This vulnerability is fostered in the juvenile justice system and
the cognitive development of children in conflict with law (especially those
committing heinous offences) is moulded on the values they most certainly are
exposed to in this system. This paper does not cover psycho-social analysis of
children in conflict with law and therefore, further discussion in this respect is
outside the scope of this paper. But it must be noted here that the systemic issues
coupled with evidences from psycho-social and cognitive analysis of children and
their moral precepts bring to fore the further difficulty that the juvenile justice
system faces while providing individualised treatments, measures for rehabilitation
and successful moral moulding of the child concerned.
Contextualising the rights-based framework of the juvenile justice system and
juxtaposing this with the need for funding the institutionalised arrangements for
achieving these rights the system wants to achieve needs financial support in ways
more than one. This need has been succinctly phrased by Holmes and Sunstein100 –
‘To the obvious truth that rights depend on government must be added a logical
corollary, one rich with implications: rights cost money. Rights cannot be protected
or enforced without public funding and support. This is just as true of old rights as
of new rights, of the rights of Americans before as well as after Franklin Delano
Roosevelt’s New Deal. Both the right to welfare and the right to private property
have public costs. The right to freedom of contract has public costs no less than the
right to health care, the right to freedom of speech no less than the right to decent
housing. All rights make claims upon the public treasury.’

This caveat-cum-analysis should have originally formed the basis for the juvenile
justice system and subsequently endowing the same with requisite funds on rational
justifications. Conferring rights to the citizens, whether by legislative verbiage or
through courts (and especially the constitutional courts) is the vantage point for the
State action. The concrete manifestation of how these rights can be exercised by
citizens and to what extent the State fosters the achieving of these rights is
dependent, among other factors, on the extent of financial support the system is
provided with. Looked at it from this restricted perspective (of financial support
that a system requires), the Indian juvenile justice system not only faces systemic
issues, but it fails to appreciate the fundamental needs of rights -based system. It
seems to have adopted this system as a guise to hide its inherent flaws. In the name
of progressive approaches and liberal principles, the legislature seems to h ave
adopted a scheme that is bound to fail.
The systemic issues reflect the failure of the Indian State and how this conception
has failed the juvenile justice system and where the difficulty lies in this regard. We
might not need to revisit the core principles and approach to the juvenile justice
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system in order to reform our children. But we will have to plug these systemic
issues, and that can be achieved not merely by relying upon the present apparatus.

VI
Conclusion
The purpose of referring to the judgements (in Section IV) is to highlight the
incompetencies that plague juvenile justice system and how the systemic issues add
fuel to the fire. It is pertinent to note that cases like this require special attention and
that the law ought to be interpreted in the best interest of the child. The intervention
by a court of appeal in every case is not the right course for the judiciary. These cases
must be disposed off with extreme judicial caution (if the need be) at the first
instance. The prime objective is to bring to fore the systemic lacunae in the system
and one that relates to specifically dealing with how the lack of funds and training
of judges and other officials including the lack of enhanced understanding of the
psycho-social construct of the child leads to difficulty in deciding the case. It is
further noted that the article does not conclude that training the officials is the only
panacea to all the problems that hinder effective implementation of the J.J. Act of
2015. But it is one of the many facets that must be considered by the executive while
making far-reaching statements such as the one made by the Hon’ble Minister.
The conclusion that follows is that the training is not conducted as prescribed or
scheduled. In this regard, an effective solution would be the liaising of the State
Welfare Department or the State Commission for the Protection of Child Rights with
the legal education institutions of repute so that the law officers involved in the
juvenile cases are well-trained and know the contemporary developments in the
procedure of conducting juvenile cases.
There is a compelling argument for ensuring the effectiveness of the laws related to
child welfare and in this context the training of the personnel working in the field
of child-rights finds extreme relevance. There is an alternative view to this context.
In that Allen Buchanan argues that the realisation of civil and political rights needs
the fulfilment of the positive duties that are necessarily indeterminate and this can be
achieved through training of judges and lawyers.101 Therefore, in the stead of
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arguing that the current legislative framework does not incur any liability in terms
of money, the Government should channelise resources for the effective training of
the personnel involved and one of the mode of doing this would be through lending
from international institutions such as the International Monetary Fund and the
World Bank in a manner that reduces risk of damaging borrowing. 102
The issue of judges’ dilemma can be easily resolved by establishing a dedicated
cadre of judges, for fixed longer tenures within a State. Often, if not always judges
are transferred frequently and their roles change continuously. In such a state of
flux, by the time they become versed with the administration juvenile cases their
roles change. This swing hinders the policy of judges who have exhaustive
knowledge about the juvenile justice system and further affects their roles while
deciding these cases. Establishing a cadre would help cater to the much-needed
allocation of human resource to the juvenile justice administration in India.
As an end-note, the juvenile courts should only act as mediums for facilitating the
overall development of the delinquent. It should not sit-upon to weigh the actions
of a juvenile, neither should it try to admonish the juvenile who is trapped in its
cobweb. The courts must not become overzealous to teach the child for that
responsibility should be left to the concerned institution.
It is unfortunate that India had the opportunity to overhaul the system for better,
but it chose to rely on the toothless tiger – laws that appear strong on paper but lose
their spirit in translation into the practical realm. It is high time that the resource
allocation is relooked at and the powers that be further the overall goals of the
juvenile justice system.

need for the training of the officials. This goal can be realised by directing resources towards
the achievement of civil and political rights. In turn, this resource direction helps in reconciling
the social and economic rights with the civil and political rights thereby making the
international legal human rights system relevant.
102 Id.

