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ROAD TO JUSTICE:
Analysing the Contours of Prosecution, Peace,
Amnesty, and Immunity in International Criminal
Law
Pranawa Bhaskar Tiwari* & Shruti Shreya**

1

[Abstract: Although the Internationa l Criminal Court received gra nd participation
from Africa , ma ny States therein have come on record to criticize the Office of the
Prosecutor with cla ims of bia s. Claiming it to be incompa tible with efforts for
tra nsitional justice in post-conflict a nd reconcilia tion cases where conflict is still going
on. This pa per examines the contours of prosecutorial discretion exercised by the a dhoc mechanisms and the Interna tiona l Criminal Court (ICC). More importa ntly, the
pa per addresses the fea sibility of exercise of Prosecutoria l power to not prosecute in the
interest of justice a s requested by ma ny State pa rties. Additionally , the pa per also
6gauges the impact of international la w concepts like immunity, amnesty and
tra nsitional justice on the principa l objectives of the Rome Sta tute, i.e., to ta ckle
impunity and prosecute perpetrators of internationa l crimes. To that end this pa per
a lso exa mines the position of Asian a nd African Sta tes vis-à-vis the Rome Sta tute.]

I
Introduction
International Crimes are generally considered Jus Cogens crimes. It is in t h e
interest of the international community that these crimes m ust b e a v erted.
There also exists an ergaomnes obligation to prosecute the perpetrators. In th is
regard it is important to know which is the most appropriate way to a ch ieve
justice in such situations?
The first mode to achieve justice is the age-old method of prosecution. Wh ile
domestic courts are usually the most appropriate, t hey a re n ot es s entially
effective as the State is not likely to prosecute its officials for following t he
International Criminal Court (hereinafter, ICC) has been criticized b y m any
States, considering the geo-politics involved. The idea of specia lized a d -hoc
courts though trusted is not very practical to be formed for ea ch a n d ev ery
situation. Prosecution by a foreign state though is a promising avenue is
crippled with jurisdictional issues and various contours of immunity b efore
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foreign and international courts based on customary international law
(hereinafter, CIL) and treaty law.
But prosecution is not the only way to achieve Justice. Many a times,
hostilities are still going on and cooperation is difficult, in such s it uations
punishment may not be the remedy and may at times j ust fuel t h e fir e. At
Rome Statute should be relied on. This is an instance where a Prosecutor ma y
choose not to prosecute an accused as in his wisdom, he determines that it is
not in the interest of justice (hereinafter, IOJ) to do so. With tackling impunity
being the primary objective of the Rome Statute, a m nesty in international
criminal law (hereinafter, ICL) is cause celebre and transitional justice a
promising road.
The paper is divided into five chapters. First, the paper opens b y t hrowing
light on the research methodology incorporated. Second, the jurisprudence on
exercise of Prosecutorial discretion in ICL is perused in the ad-hoc
mechanisms and in the ICC. Third, the policy papers fur thered b y t he OTP
are critically analysed. Fourth, the complex debate of Immunity from
Criminal Jurisdiction of Foreign Courts and International Courts, in ligh t of
the recent crisis in Africa and its legal implications are considered. Fifth,
contours of amnesty and transitional justice vis-à-vis prosecution before
international court are perused. The paper concludes by throwing light on the
way forward.

II
Jurisprudence of Prosecutorial Discretion International
Criminal Law
While considering the independence of t h e
Prosecutor in selecting situations for conducting trials, parallel must be drawn
with the ad hoc mechanisms created by the United Nations Security Council
(hereinafter, UNSC,) i.e., International Criminal Tribunal for Former
Yugoslavia (hereinafter, ICTY), International Criminal Tribunal for Rwa nda
(hereinafter, ICTR) and the one whose principles were approved by the
United Nations General Assembly, i.e., the International Milita ry Tribunal
(hereinafter, IMT).
2

2

Remarks of Judge Sang -Hyun S ong, Seminar on Interna tiona l Crimina l Justice: The
Role of the Internationa l Crimina l Court, (19 May, 2009), a va ila ble
a t:http://legal.un.org/ola/media/info_from_lc /seminar_int_c riminal_justice.pdf,
(last visited 15 Nov., 2020).
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A. Prosecutorial Discretion in Ad-hoc Mechanisms
Both ICTY and ICTR were a result of the Chapter VII measures under the UN
Charter. As about the ICTY, it was designed to prosecute for the crimes,
within the subject matter jurisdiction of the ICTY Statute,3 perpetrated
anywhere on the territory of the erstwhile Socialist Federal Republic of
Yugoslavia since 1991.4 Although, the jurisdiction of the domestic courts a n d
the ICTY were concurrent, the latter was given primacy over the former. 5 Th e
statute of the ICTR provides for a subject matter jurisdiction 6 similar t o w hat
rationetemporis and ratione
loci encompassed crimes committed in Rwanda or neighbouring states
between 1st January, 1994 and 31st December, 1994.7 In Rwanda too the
tribunal was given preference over domestic courts.8
The genesis of the IMT is traced to the agreement signed on 8 August 1 9 45
between the USA, France, UK and Soviet Union.9 It is popularly criticized a s
t as it may the UNGA did legitimize its actions10, as was
the case with the ICTY.11 Ever since Nuremberg trial, Prosecutorial discret ion
is considered a sine-qua-non for independent Prosecutorial decision m aking
in ICL.12 Though it must be pointed out that it has been found that intelligence
agents were planted in the American Prosecution Team, an important a s pect
3

4
5
6
7

8

9

10

11

12

International Tribunal for the Former Yugoslavia, Art. 2, 3, 4 and 5, May 25, 1993,
UNSC Res. 827/1993, a va ila ble a t: https://www.refworld.org/docid/3dda28414.html
[hereinafter, ICTY S tatute].
Id. Art. 1 and 8.
Id. Art. 9.
Supra Note 2.
Prosecutor v. Milutinovic et. a l., Case No. IT-99-37-AR72, Decision on Dragoljub
Joint Criminal Enterprise, ¶ 9-10 (
Crim. Trib. for the Former Yugoslavia May 21 2003). S ee also Prosecutor v. Kordic ,
Case Number T-95-14/2-T, Judgement of Trial Chamber III in the Ko
, ¶ 20 (
Feb.
26, 2001).
Geneva Convention Relative to the Protection of Civilian Persons in Times of War,
12 Aug., 1949, 75 U.N.T.S . 287.
U.N.Charter of the International Military Tribunal - Annex to the Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis,
art. 1, U.N. Treaty S eries No .251 (Aug.8, 1945).
G.A. Res. 95(I), Affirmation on the Principles of International Law Recognised by
the Charter of the Nuremberg , (Jun. 2, 2003).
Prosecutor v. Dusko Tadic, Case No. IT-94-1-A, Decision on The Defence Motion
For Interlocutory Appeal On Jurisdic tion, (
Territory of Former Yugoslavia, 2 October 1995).
Prosecutor v. Dusko Tadic, Case Number IT-94-1, Jurisdiction Dec ision, ¶ 92 (
Humanitarian Law Committed in the Territory of Former Yugoslavia, 15 July
1999).
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of their involvement was making sure the non-prosecution of s en ior Na zi
officials who helped America during the final days of the war. 13
The ICTY and ICTR ad hoc mechanisms also provided their Prosecutors
enough space for exercising discretion guided with some exten t of j udicial
oversight.14 Accordingly, in the Delalic
question that the Prosecutor has a broad discretion in relation to the initiation
15 The ICTR ruled on
similar lines that, [T]he Prosecutor has a broad discretion in r elation t o t he
initiation of investigations and in the preparation of indictments . 16 Th is h a s
been the case despite ICTY and ICTR operating in pursuance of com pletion
strategies explicitly prioritizing prosecution of the senior-most leaders.17

Prosecutorial Discretion in the ICC
Trigger Mechanism for ICC: The selection of which situations t o in vestigate
being a pertinent question before a universal court in contrasted with a d h oc
mechanisms, the ICC Statute envisages three popular mechanisms to t r igger
the jurisdiction of the ICC, i.e., referral by a State Party,18 by the UNSC19 or by
the Prosecutor.20
Procedural Guidelines in the ICC Statute: The ICC Statute is procedurally
equipped to not just prescribe the path to be traversed but also places
strategic obstacles, overseen by the judiciary, for the Prosecutor to ov ercome
in order to successfully initiate a trial. To begin with, the Rome Statute
provides ample room to the Prosecutor in a given situation to decide whom to
charge for which crimes based on the result of the investigations, cons ider
f inadmissibility, which cases within a situation
to be investigated etc.21

13

14

15

16

17

18

19
20
21

M. S alter, NAZI WAR C RIMES , US INTELLIGENCE AND S ELECTIVE P ROSECUTIONS AT
NUREMBERG : C ONTROVERSIES REGARDING THE ROLE OF THE OFFICE OF S TRATEGIC
S ERVICES 46 (2007).
W. S c habas, Prosecutoria l Discretion v. Judicial Activism at the Internationa l Crimina l
Court, 6 JICJ, 731 (2008).
Prosecutor v. Delalic et al., Case No. IT-96-21-A, Judgement Appeals Chamber
¶602 (
Humanitarian Law Committed in the Territory of Former Yugoslavia, Feb. 20,
2001).
Prosecutor v. Akayesu Case No. ICTR-96-4-A, ¶ 95, (
Jun. 1, 2001).
C. Angermaier, Ca se Selection and Prioritiza tion Criteria in the Work of the International
Criminal Tribunal for the Former Yugosla via in Morten Bergsmo, CRITERIA FOR
P RIORITIZING AND S ELECTING CORE INTERNATIONAL CRIMES CASES164 (2009).
Rome S tatute of International Criminal Court, art. 14, U.N. Doc. A/CONF.183/9, Jul.
17, 1998, 2187 U.N.T.S . 38544.
Id. art. 13(b).
Id. art. 15.
Id. arts. 15, 53 and 54.
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Accordingly, the Prosecutor must, on receipt of a referral fr om a State Party or
This procedure is holistically the same j ust
that the starting point is reversed when the communication received b y t h e
Prosecutor is via a non-governmental organisation or an individual. Here t h e
Prosecutor ought to first conclude that there is reasonable b a sis t o pr oceed
and only then initiate the investigation.23
Discretionary power to determine when not to investigate: While exercising
his discretionary power to determine whether to initiate an investigation, t he
ICC Statute mandates the Prosecutor to consider the following fa ctors, i.e.,
whether,
(a) the Court has the necessary jurisdiction over the crime;
(b) the admissibility c riteria envisaged in Artic le 17 of the Rome S tatute is
fulfilled; and
(c ) the 'gravity of the c rim
gation into the said case
would be in the IOJ or not. 24

In cases where the Prosecutor exercises his discretion not to prosecute for t he
above-mentioned reasons, the Prosecutor is required to inform th e Pre-Trial
the State which referred the matter to the UNSC or where t h e Prosecutor
declined prosecution on grounds of IOJ, court on its own motion.25 The Cour t
criteria.

III
Policy Considerations before the OTP
Though ICC finds most of its members from Africa, it is speedily b ecoming
unpopular. ICC was criticized in Uganda for not giving sufficient
consideration to voices calling out for peace measures and reconciliation
instead of Prosecution before the ICC. 26 The human rights groups in
Democratic Republic of the Congo criticized the OTP for aiming at quick
convictions instead of striving to prosecute for a representative range of

22
23
24
25
26

Id. Preamble and art. 1.
Id. arts. 15 and 53(1).
Id. art. 53(1).
Id. art. 53(2).
Josefine Volqvartz, ICC Under Fire over Uganda Probe, CNN, (23 Feb 2005), available
at -http://www.cnn.c om/2005/WORLD/afric a/02/23/uganda.volqvartz [last visited
19 Jul., 2019]
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crimes perpetrated in the state.27 Some cast malafides
decision to initiate an investigation in Central African Republic approximately
three years post CAR referring the situation to the ICC, with the aim to
pursue a political rival of DRC President Kabila.28 In addition to a number of
African States, umpteen scholars have called for defin ed procedures 29 a nd
more importantly, guidelines for exercise of the power of Prosecutorial
discretion in Article 53 Rome Statute,30 as a way to resurrect ICCs credibility.

Guidelines on Interest of Justice
Mireille Delmas advocated for explicitly manifesting the criteria for t he IOJ
standard in Article 53 of Rome Statute31 wh ereas De Guz m a n, purports a
more practical view that,
imacy in the absence of agreed goals and priorities for ICC
32

Jurists have been critically examining the subjective criteria of Ar t 5 3 Rome
Statute from as early as 2003 and have been advocating for objective
guidelines on the same.33Claiming that the vague IOJ standard in Art 53 Rome
Statute begs more questions than it answers, McDonald and Haven too
advocated for formulation of objective guidelines. Subsequently the OTP
came up with a series of Policy papers over the years, a ll plagued with t he
pertinent to note that though the draft regulation and even expert
27

28

29

30

31

32

33

K. Glassborow, DRC: ICC Investiga tive Stra tegy Under Fire, Institute for War and
Peace
Reporting,(17
Oc t.
2008),
a va ila ble
a t:
http://www.ictj.org/en/news/coverage/artic le/2075.html# [last visited 19 Jul., 2019]
Human Rights Watch, ICC Hea ring Against Former Vice-President of DR Congo JeanPierre Bemba , a va ila ble a t: http://www.hrw.org/en/news/2009/01/07/ic c -hearingagainstformer- vice-president-dr-c ongo-jean-pierre-bemba (last visited 19 Jul.,
2019).
L.Côté, Reflections on the Exercise of Prosecutoria l discretion in Interna tiona l Crimina l
La w, JOUR. OF INT L C RIM . JUS., 3(1), 162-186 (2005) S ee also L. M. Keller, Compa ring
the Interests of Justice: What the Interna tiona l Criminal Court can Lea rn from New York
Law, WASH. U. G LOBAL STUD. L. REV., 12, 1 (2013).
J. S tigen, THE RELATIONSHIP BETWEEN THE INTERNATIONAL CRIMINAL COURT A ND
NATIONAL JURISDICTIONS : THE P RINCIPLE O F COMPLEMENTARITY 162 (2008). S ee also
Brill Keller et. al., Achieving Peace with Justice: The Internationa l Crimina l Court and
Ugandan Alterna tive Justice Mecha nisms, (23) CONN. J. INT' L L., 209 (2007).
Mireille Delmas-Marty, Interna tionaliza tion of Law: Diversity, Perplexity, Complexity,
Prepa red Text of Rema rks a t the America n Society of Internationa l La w Annual
Meeting,53 (Mar. 29, 2012), a va ila ble a t: http://www.intlawgrrls.com/2012/03/
internationalization-of law-diversity.html [last visited Jul. 19, 2020].
M. M. De Guzman, Choosing to prosecute: Expressive selection a t the Interna tiona l
Criminal Court, (33) M ICH. J. INT' L L., 265(2012).
Id. at 265.
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consultation incorporated multiple factors to be considered while determining
the IOJ but the OTP decided not to codify most of them in the April 2009
Policy Paper.
The 2010 Policy Paper34 flashes light guidelines for Preliminary Examinations
but when it comes to IOJ it again falls back to the 2007 Policy Paper. Similarly
the m
n Case Selection and Prioritisation
devoted merely two sentences in a 18 page paper to refer to t he 2 0 07 Policy
Paper on IOJ and mentions that,
Interests of justice will continue to be assessed on a c ase by case basis by the
Office as a matter of best practic e in the exerc ise of Prosec utorial discretion over
c ase selection 35

The 2007 Policy Paper on IOJ points out that the OTP deliberately does n ot
indulge in a detailed discussion on the factors that may be considered in
gauging the IOJ. The 2007 Policy paper reiterates that the Rome Statute does
not single out all the factors to be considered while exercising Pros ecutorial
Disc
36 and thereby endeavours to justify why the Policy Paper on ly la ys
down abstract principles and not concrete guidelines. Th ere a r e t hree cor e
principle envisaged in the 2007 Policy Paper. These are:
1.
2.
3.

exceptional nature of the IOJ and the presumption in favour of investigation
or prosecution; 37
IOJ to be interpreted via the object and purpose of the Rome S tatute, with
spec ial emphasis on prevention of impunity; 38
IOJ may c onsider some aspects of peace but is different from Interest of
peace whic h is the mandate of the UNS C and not the ICC. 39

The 2007 Policy paper designedly does not elaborate on the IOJ criteria under
Article 53(1)(c) Rome Statute or Article 53(2)(c) Rome Statute a nd r eitera tes
40The
2016 Policy Paper like the 2007 Policy Paper notes that these IOJ pr ov ision s
can be very complicated and require the Prosecutor to respect all views, for or
against prosecution.41

34

35
36
37
38
39
40
41

Office of the Prosecutor, Polic y Paper on Preliminary Examinations, INT L CRIM .
CT., (4 Oc t. 2010), a va ila ble at:
https://www.ic c -c pi.int/icc doc s/otp/otppolic y_paper_preliminary_examinations_2013-eng.pdf,[hereinafter
2010
Policy
Paper (last visited Jul. 19, 2020).
Id. at ¶33.
Id. at 1.
Id.
Id. at 3.
Id. at 4.
Id. at 2.
Id. at 5.
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While considering the particular circumstance of the accused in light of
age or infirmity
. 42 Th e
2007 Policy Paper imparts a complimentary role to peace considerations a nd
other justice mechanisms. It reiterates that though peace and security
considerations fall within IOJ framework, their impact is curated by the object
and purpose of the Rome Statute. The practice of the OTP has been referred to
as the best guide to understand IOJ. Considering that the experience of t h e
OTP is limited; a broader determination on IOJ factors is warranted. Till da te
the OTP has not come across any exceptional circums tance w hich could
surpass the presumption in favour of prosecution, be it in Uga nda, DRC or
Darfur.

Critical Views on Guidelines for Interest of Justice
Danner
argues that exercise of Prosecutorial discretion would be legit ima te, de-j ure,
and perceived as such, de-facto,
44 In essence Danner exhorts the OTP to manifest additional
45
factors and give content 46 to the nebulous phrase IOJ. Danner goes on to
suggest additional criteria to determine IOJ:
43

i.
ii.
iii.
iv.
v.

Impac t of prosecutions on the regions where the crimes oc curred, especially if
it would promote national reconciliation47 .
Alternative resolutions of disputes, such as the provision of financ ial
reparation48
Risk of destabilizing the political scenario; 49
On-going c onflic t; and50
Expense or length of trial. 51

specificity to constrain and sufficient flexibility to allow for fut ure l ea rning
in consequence to the ICC.

42
43

44

45
46
47

48
49
50
51

Id. at 6.
R v.Sussex Justices, ex pa rte McCarthy, Case No. [1924] 1 KB 256, Judgement, at para
126 (1924).
A. M. Danner, Enha ncing the legitima cy and a ccountability of Prosecutoria l discretion at
the Internationa l Crimina l Court, 97(3) A MERICAN J. OF INT. L., 510 (2003).
Id. at 542.
Id. at 543.
L. E. Fletcher, & H. M. Weinstein, Violence a nd Social Repa ir: Rethinking the
Contribution of Justice to Reconcilia tion, 24 HUM . RTS . Q., 573 (2002).
Id. at 574.
Id.
Id.
Id.
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Philippa Webb too arg
,52 criticizing the OTP for
not articulating how much weight is to be given t o t he v a rious fa ctors for
gauging the IOJ in the 2007 Policy Paper. 53 Webb advises to consider
transitional justice, international peace and security, and resources in addition
to general principles like non-discrimination, in tegrity a nd det errence a s
relevant factors for determining the IOJ.54
55 he adds that s uch guidelin es a re a
part of the domestic systems and are warranted in case of ICC cons idering
that its jurisprudence is relatively under developed. Con siderin g t he v as t
impact of Prosecutorial Discretion on the society , in the absence of any
controlling precedent, guidelines would bring objectivity and legitimacy in
the process. Still Goldston seems unconvinced with the idea of guidelines due
to the complex nature of their implementation and the v aried s itua tions in
which it may not yield the accountability expected.56
Agreeing with Goldston, Greenwalt posits that, Guidelines dev eloped t o
demonstrate the objectivity of Prosecutorial choices are of little a ss is tance if
the problems are not of the sort themselves that can be effectively subjected to
rule-based decision-making .57 Greenwalt criticizes many including Da n ner
. Greenwalt picks on Danner for calling out the OTP to treat a ll
cases alike and obviating the OTP from adapting to sui-generis contexts posed
by diverse transitional societies. 58 Greenwalt asserts that the guidelines
purported by Danner, McDonald and Haveman may not be able to
encompass the diverse complexities of varied situations. 59
Objective guidelines are considered a sine-qua-non to demolish the critique of
ICC being a Political Court, to remedy claims of being bias, to boost
transparency in its functioning and garner credibility as a truly judicial
body.60
De Guzman submits that reliance on strict ex-ante standards which lea d t o
61 but
62
t o IOJ
might attack rather than garnering legitimacy of the ICC. Agreeing with
52

53
54
55
56
57

58
59
60
61
62

P. Webb, The ICC Prosecutor's Discretion Not to Proceed in the Interests of
Justice, 50CRIM . L. Q., 305 (2005).
Id. at 326
Id. at 338.
Id.
Id.
A. K. Greenawalt, Justice without Politics-Prosecutoria l Discretion a nd the Interna tiona l
Criminal Court, 39 NYUJ INT' L L. & P OL ., 583 (2006).
Id. at 586.
Id. at 654 55.
Id.
Supra note 31, at 271-274.
Id. at 296.
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Greenwalt, De Guzman posits that increasing transparency via ex -ante
She asserts that it is importa nt
that the International Community agrees upon t h e goa ls t hat t he ex - ante
guidelines on Prosecutorial Discretion are expected to advance. 64
63

IV
Guidelines on Preliminary Examination, Case Selection and
Prioritization
While the 2013 Policy Paper on Preliminary Examinations65 t hrows ligh t on
the process via which situations are selected for opening investigations, t h e
2016 Policy Paper on Case Selection and Prioritisation (hereinafter, 2016
Policy Paper) illuminates on how cases are selected and
prioritized.66Justifying the decision to not investigate or prosecute, t he 2 0 16
Policy Paper recalls the statutory goal to combat impunity and recurrence of
violence which has to be attained in tandem with the principle of
complimentarity.67
truth
reparation programs, institutional reforms and traditional justice mechanisms
68

The 2016 Policy paper lays out that the criteria for case selection and
prioritization will be similar to the one applied in the Pr eliminary
Examination stage. The cases are selected based on multiple hypotheses and a
Case Selection Document is prepared which is dynamic in nature and changes
as the situation unfolds.69 Considering the numerous cases that fulfil the
criteria the OTP moves ahead based on the overall b asi c s ize a nd ca pacity
constraints.70 Sadly, the Case Selection Document would be kept confidential,
although once an accused has been arrested or has surrendered then the

63
64
65

66
67
68

69

70

Id. at 291.
Id. at 290.
ICC-OTP, Paper on some policy issues before the Office of the Prosecutor, (S ep. 2003),
a va ila ble at: https://www.legal-tools.org/en/doc/acb906/.
Id. at 3- 4.
Preamble, Rome S tatute.
ICC-OTP, Policy Pa per on the Interests of Justice, 7 (2016), a va ila ble at:
https://www.ic c -c pi.int/nr/rdonlyres/772c 95c 9-f54d-4321-bf0973422bb23528/143640/iccotpinterestsofjustic e.pdf (last visited 19 Jul., 2019).
Regulations 33 and 34, Regulations of the Office of the Prosec utor S ee also ICCOTP, S trategic Plan,1,¶ 34 (16 Nov 2015).
ICC-AS P/14/21, The report of the Court on the Basic Size of the Office of the Prosecutor,14
¶23 (17 S ep 2015).
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reasons for the prosecution would be made public. 71The 2 0 16 Poli cy Pa per
does not throw light on the criteria for taking up new or additional cases in a
given situation and reiterates that it shall be a concern of a Sepa r ate Policy
Paper. While throwing light on the general principles for ca se s election t he
2013 Policy Paper referred to Independence72, Impartiality and
Objectivity.73While discussing Impartiality it referred t o Ar ticles 2 1 (3) a n d
42(7) R.S.74 and made a very important observation regarding ca se s election
between rivals in a given situation:
means that the Office will apply the same processes, methods, criteria and
thresholds for members of all groups to determine whether the crimes allegedly
c ommitted by them warrant investigation and prosec ution. This may in fact lead
to different outcomes for different groups. Cases against specific persons will
only be brought if they meet the c ase selec tion and prioritisation c riteria
identified in this polic y paper. Ac cordingly, the Offic e will not seek to c reate the
appearance of parity within a situation between rival parties by selecting cases
that would not otherwise meet the criteria set out herein. 75

This, to some extent, tackles the allegations of bias against the OTP for taking
sides while selecting cases. The Legal criteria for case selection, j urisdiction,
admissibility and IOJ does not have anything new to offer to the existing
literature on the subject. The 2016 Policy Paper does lay out many addit ional
factors which the OTP shall consider for Case Selection.76

V
Immunity in International Criminal Law
International Law Commission on Immunity
The International Law Commission at its Fifty- ninth session (2007) in cluded
the topic Immunity from State Officials from Prosecution in Foreign
Jurisdiction in its programme and appointed Mr. Roman A. Kolodkin, as

71

72
73

74

75
76

ICC-OTP, Policy Pa per on the Interests of Justice, 7 (2013), a va ila ble a t: https://www.ic c c pi.int/icc doc s/otp/otp-polic y_paper_preliminary_examinations_2013-eng.pdf. (last
visited 19 Jul., 2019).
Supra note 17, art. 42.
S ee also Code of Conduct for the Office of the Prosecutor, (5 S ep 2013)
(OTP2013/024322); ICC-OTP, Policy Paper on the Interests of Justic e, 7(2013),
a va ila ble
a t:
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Special Rapporteur for the same.77 Three reports were submitted by the
Special Rapporteur, the preliminary one at the sixtieth session in 2011 and the
latter two at the sixty third session in 2012.78
Sudan is not a state party to the Rome Statute and is a member of the AU. The
AU urged the UNSC to defer the ICC proceedings against Al -Bas hir due t o
the peace process in Sudan.79 As the request for deferral was ignored, the AU
decided that member states should not cooperate in the arrest and surrender
of Al-Bashir.80 In 2012, the AU Assembly requested the AU Com miss ion t o
consider seeking an advisory opinion from the ICJ, which was eventually not
pursued.81
These actions have been coupled with demands by the AU for a mass
withdrawal from the ICC.82 Thus far, only Burundi has withdrawn fr om t he
ICC. While South Africa initiated withdrawal proceedings, due to a High
Court decision, it was forced to revoke its notification of withdrawal. 83
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A/62/10), at para 376, (Jul. 20, 2007).
Roman Anatolevic h Kolodkin (S pec ial Rapporteur), Prelimina ry Rep. on Immunity of
Sta te Officials from Foreign Criminal Jurisdiction, U.N. Doc. A/CN.4/601(May 29,
2008); Roman Anatolevic h Kolodkin (S pec ial Rapporteur), Second Rep. on Immunity
of State Officials from Foreign Crimina l Jurisdiction, U.N. Doc . A/CN.4/631 (Jun. 10,
2010); Roman Anatolevic h Kolodkin(S pec ial Rapporteur), Third Rep. on Immunity of
Sta te Officials from Foreign Crimina l Jurisdiction, U.N. Doc. A/CN.4/646 (May 24,
2011).
AU Assembly, Dec ision On The Applic ation By The International Criminal Court
(ICC) Prosec utor For The Indic tment Of The President Of The Republic Of The
S udan 12th Ordinary S ession, AU Assembly Doc . (XII) at para 3, a va ila ble at:
https://au.int/sites/default/files/decisions/9559assembly_en_1_3_february_2009_auc
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Gambia deposited its notification of withdrawal, but subsequently r eversed
the decision after a change in administration.

Immunity of the Head of State and the Rome Statute
The bone of contention herein is whether immunity attained under CIL can be
waived by treaty law (here, Rome Statute)? This is further entangled with t he
interaction between Articles 27 and 98(1) of the Rome St atute. In t he Arrest
Warrant Case the ICJ established immunity for Heads of States from cr imina l
prosecution in domestic courts under CIL. 84 However, this does not bar
criminal prosecution before International Courts with competent jurisdiction
like the ICC.85Article 27 Rome Statute provides that immunity Ratio Personae
shall not bar the jurisdiction of the ICC. But, Article 98(1) Rome Statute
protects non-state parties who have not waived th eir im munity Arti cle 2 7
Rome Statute. What is not clear is if the said interpretation holds wa ter in
cases of referral to the ICC. The question is whether this interpretation h olds
true even in the case of a referral to the ICC?
The argument on one side is that a Chapter VII referral by the UNSC referral,
incase of Sudan, results in waiver of immunities. Whereas the African Un ion
purports only states which have undertaken obligation s un der t he Rome
Statute waive their immunity under CIL and accordingly n o ob ligation t o
arrest such an official ensues to State Parties to the Rome Statute.
The decisions of the ICC on non-cooperation of AU members in execution of
arrest warrants against Al-Bashir have been inconsistent. While dealin g with
Malawi and Chad the ICC ruled that international courts are an exception t o
immunity under international law. The ICC changed its reasoning while
opining on Democra
Article 98(1) Rome Statute applies to non-state parties yet a UNSC resolut ion
while deciding on non-compliance by Uganda and Dj ibouti in 2 016 . In it s
decision on non-compliance by South Africa the ICC ruled that by virtue of a
UNSC referral, Sudan was to be considered a Stat e Party a nd a ccordingly
Article 27 Rome Statute would be applicable

Legal Implications of the Crisis in Africa
The AU has been endeavouring for an advisory opinion of the ICJ to settle the
question of immunity. Now ICC is the highest international criminal court
deciding on international criminal court while the ICJ decides inter -state
disputes. Both are supra-national in nature. To seek advice from ICJ on issues
of ICC would render ICJ a Court of Appeal. Jordan has appealed the decision
of the Pre-
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Avrest Warrant of 1I April2000 (Democratic Republic of the Congo v. Belgium),
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executing the warrant against Al-Bashir.86 Interestingly, considering the
importance of the legal question involved the Appeals Chamber ha s in vited
Sudan, international law professors, interested states, international
organizations (AU) and Al-Bashir to submit their briefs.

VI
Amnesty and Transitional Justice

87

the Libyan
indictment of Al-

Al-Qa ddafi ,

88

crimes were perpetrated, in carrying out his investigation is not only
inevitable but perhaps desirable as it may prompt the Prosecutor to be
sensitive towards the political repercussions of his discretionary decision. 89
90
91
92

Amnesty
With the primary objective if the ICC Statute being to end impunity for t he
perpetrators of the most serious crimes of concern to the international
community by ensuring their effective prosecution 93 clearly manifests t ha t a
national amnesty law would be incompatible with the principle ob ject ive of
the ICC Statute. National amnesty laws have no bearing on the ICC and being
a treaty-based institution, the ICC anyways not b oun d b y na tion al laws.
Additionally, it is clear that States are not bound to recognise amnesty laws of
third States. Furthermore, in international law, a St ate ca nnot en act a la w
86
87

88
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90
91
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which is in variance with its international treaty based obligations. Ow in g t o
the primary objective of the ICC Statute that is to prosecute those a ccus ed of
international crimes, the prospect of negotiating im punity is not a v iable
option as it runs contra to the very existence of the ICC and St a te pa rties t o
the Rome Statute ought to tread with caution while considering la ws t ha t
impact prosecution before the ICC.

Transitional Justice
Nicolas Michel, while referring to ending impunity for perpetrators of crimes
against humanity, he said,
[J]usticeshould never be sacrificed by granting amnesty in ending conflic ts, and
added that justice and peac e ought to be treated as complementary demands and
other .94

Justice, peace and democracy are not mutually exclusive objectives, but rather
mutually reinforcing imperatives.95 Over 20 truth com mis sions ha ve b een
established till date with the most recent one in Columbia. 96 The Truth
Commissions in Guatemala and El Salvador among others have seen
significant UN involvement and support from UN missions in t he DRC a n d
Liberia. Truth Commissions have their own importance and stand at a
different pedestal from prosecution. They have the potential to augment postconflict societies foster accountability, bring about reforms in in stitutiona l
framework, identify perpetrators, recommend reparations and most
triggering national debate.97 While tribunals have t h eir import ance, t ruth
commissions are an equally tenable and complimentary tool in t he ques t of
sine-qua-non for transitional justice respecting the rights of both the a ccused
and the victim, which is essential for restoring trust of the public in national
institutions of governance.98 The UN ought to design a framework b as ed on
the specific needs of the scenario and relying on its past experience. Pos t t he
experience in Argentina, Sierra Leone, Peru among others it is ev ident t ha t
94
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truth commissions have the potential to positively compliment criminal
tribunals. It is perhaps most important to celebrate this growing s h ift in t he
international community, away from a tolerance for impunity a n d a mnes ty
and towards the creation of an international rule of law.

VII
Conclusion
It is pertinent to note that while the ICC saw grand participation from Afr ica
and most of the situations before the ICC are from Africa itself, many of them
by way of self-referrals, yet there is a sense of dis-satisfaction amidst the
African States. The dis-satisfaction stems from multiple fa ct ors , s ome m ore
legitimate than others, like interest in attaining lasting peace in troubled
times, protecting head of states from criminal prosecution a m ong ot hers.
With reference to the Prosecutorial power to not investigate in the IOJ it is not
the political dimension of the decision of the Pr osecutor that cause celebre b ut
the occult nature which receives sharp criticism. Despite releasing m ultiple
policy papers, the IOJ criterion is still explained in the abstract. This concealed
practice grounded upon unknown criteria invites widespread cr it icism a nd
casts distrust on legitimacy and impartiality on the OTP.A sense of evolution
and perhaps even uncertainty revolves around the understanding of
immunity under international, even when perused from the spectacle of t he
ICC judgements. With amnesty law being inconsistent with the Rome Statute
which purports tackling impunity as its principle objective a n d t h e proved
potential of running transitional justice mechanisms para llel with cr imina l
prosecution in furtherance of the complementarity pr in ciple is t he w ay t o
achieve lasting peace.

