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THE CONTOURS OF CORPORATE CRIMINAL
LIABILITY FOR ENVIRONMENTAL WRONGS

Gaurav Puri*

[Abstract: This paper discusses the following issues — (1) What is the genesis, nature and
extent of Corporate Criminal Liability of Directors? and (2) What is the nature and extent
of the Doctrine of Corporate Criminal Liability of Directors vis-a-vis Environmental
Crimes with special reference to Air (Prevention and Control of Pollution) Act, 1981 and
Water (Prevention and Control of Pollution) Act, 1974? The paper focuses on tracing the
genesis of corporate criminal liability of directors and studies its nature and extent and
further evaluates the criminal liability of the directors in cases of environmental crimes
based on the analysis in the former section. The research evaluates the hindrances in
holding the directors of a company criminally liable for committing environmental wrongs
despite the legislation for protection of environment in India. In this regard the literature
referred to contains peer-reviewed articles and journals along with relevant legislations and
caselaws.]

Introduction

Thehistoricalanalysis of company law jurisprudence and offences committed in
the name of corporation indicates that often the protection conferred by the
concept of separate legal entity is used to protect the natural persons behind
commission of the offence.! The piercing of corporate veil is anessential tooltonot
only decipher the person(s) responsible behind such offencebutalso to tackle the
crimes committed in the guise of incor poration.2 Corporations have emerged as
social entities capable of actions readily attributabletohuman agency and this,
calls for fixing criminal liability of the corporations.?

The purpose of criminal law is to“forbid and prevent conductthat unjustifiably
and inexcusably inflicts or threatenssubstantial harmto individual and public
interests’.# Criminal liability is attached to acts that are in violation of criminal law

* Student of Third Year, Symbiosis Law School (3-Year Course), Pune. Email:
17010122036@sy mlaw.ac.in,.
1 T.K. Bhaskar and V. Umakanth, Corporate Criminal Liability and Law, 38 (2) JILI 218

(1996).
2 4.
3.

4 ProposedOfficial Draft, American Law Institute’s ModelPenal Code, Art. 1, 1.02(1)
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i.e. there cannotbea crime withoutalaw declaringsuchanact or omission as a
crime.5 Corporate crimerefersto criminal practicesby individuals that have the
legal authority to speak for the corporation or company.¢ These include personnel
such as the directors and any other person(s) that has the authority to act on behalf
of the company.” Corporate accountability means accountability to the
stakeholders of an organisationincluding butnot limited to the local community
and the country that the firm operatesins. A company canbe held liable for a wide
variety of crimes. The paper intends to focuson the corporate criminal liability for
environmental crimes. Most of these crimes are economically motivated where the
offence enhances organisational profits.?

This paper discusses the following issues— (1) Whatis the genesis, nature and
extent of Corporate Criminal Liability of Directors?and (2) Whatis thenatureand
extent of the Doctrine of Corporate Criminal Liability of Directors vis-a-vis
Environmental Crimes withspecialreference to Air (Prevention and Control of
Pollution) Act, 1981 and W ater (Prevention and Control of Pollution) Act, 1974?

The paper focuseson tracing the genesis of cor porate criminalliability of directors
and studies itsnature andextentand further evaluates the criminal liability of the
directorsin cases of environmental crimes based on the analysis in the former
section.

The research evaluates the hindrances in holding the directors of a company
criminally liable for committing environmental wrongs despite thelegislation for
protection of environment in India. In this regard the literature referred to contains
peer-reviewed articles and journals along with relevant legislations and case laws.

II

Evolution of Corporate Criminal Liability

5  Tanu Shree Gavel & Swagat Sekhar Baidy anath, Dilemma Of Corporate Criminal Liability:
Is There An End?,95 SEBI AND CORPORATE LAWS 10 (MAG) 1 (2009).

6 Id.

7 William S. Laufer, CORPORATE BODIES AND GUILTY MINDS: THE FAILURE
OF CORPORATE CRIMINAL LIABILITY 3 (2006).

8 Id., atll.

°  Allen Meso, Environmental crimes are on the rise, so are efforts to prevent them, UNEP
(2018) Available at: https://www.unenvironment.org/news-and-
stories/story/environmental-crimes-are-rise-so -are-efforts-prevent-them(last visited

May 27,2020).
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In thelandmark case of Salomon v. Salomon,'* the Courts had settled the principle
of a company being a separate legalentity independent of its members. The great
belieftill the sixteenth and seventeenth centuries was that corporations could not
beheld criminally liable.'This is also attributable to the fact that until seventeenth
century corporations weresmall and it waseasy tofix responsibility upon the
proprietor(s).”2 The problem of accountability gained centre-stage in the aftermath
of the Industrial Revolution whereby corporates took a more complex form.13
During this period the Courtrefused to hold corporates criminally liable for the
followingreasons:

1) Attribution of acts to juristic fiction.!#

2) The judges did not believe that Corporations possessed the moral
blameworthiness (mens rea) necessary to commit crimes.!5

3) The ultra vires doctrine, due to which the court could not hold corporations
accountable for actions not mentioned in their charter.1¢

4) The literal understanding of criminal procedure.!”

However, withthe advent of the nineteenth century, courts began to recognise
corporate criminal liability. For instance,in DPP v. Kent & Sussex Contractors,'8 the
Lord CJ., held two charges against the companyi.e. doing something to deceive
and makinga statement it knew tobe false.

In R v. ICR Haualage,* upholding a company’s conviction for conspiracy and
default the courtheld:

“Whether in any particular case there is evidence to go to jury that the criminal act of
an agent, including the state of his mind, intention, knowledge or belief is the act of
the company.... must depend on the nature of charge, the relevant position of the
officer oragent, and other relevant facts and circumstances of the case.’

During this period, liability of corporation for anactof its agent wastreated at par
with that of his master for an act of his servant. Therefore, the principle of
vicarious liability wasapplied.20 Suchliability could only be imposed for acts

10 [1896] UKHL 1.

11 Supranote 5, at 2.

12 Supranote 1, at 218.

B Id.

14 Supra note 10.

15 Edwardsv.Midland Railway[1887]6 Q.B.D.287.; seealsoCornford v. Carlton Bank Ltd[1899]
1.Q.B.392

16 Supra note 11.

17 Id.

18 [1944]K.B. 146.

19 [1944] K.B. 551, at pg. 559.; see also State of Maharashtra v. Messers Syndicate
Transport(1964) A.LR. 195 (Bom.), para 13.

20 Supranote 1, at 219.
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against public welfare as the principle of offence with mens rea was notyetapplied
to corporations.?!

In the landmark judgement of Lennard’s Carrying Company v. Asiatic Petroleum
Company,?2 the courtrejected the principle of vicarious liability and introduced a
new principle for corporate criminal liability i.e. “doctrine of identification” w hich
is adopted in theIndianjurisprudencenow tohold thehumanagency liable for
the wrongfulacts of the corporation. Lord Viscount Haldane explained the samein
the following words:

‘My Lord, a corporation is an abstraction. It has no mind of its own any more than it
has abody of its own; then its active and directing will must consequently be sought
in the person of somebody who for some purposes may be called an agent, but who is
really the directing mind and will of the corporation, the very ego and centre of the
personality of the corporation. The person may be under the direction of the share-
holders in general meeting; that person may be the board of directors itself, or it may
be, and in some companies it is so, that person has authority to co-ordinate with the
board of directors given to him under the Articles of Association and is appointed by
the general meeting of the Company, and can only be removed by the general
meeting of the Company .’

In Tesco Supermarkets v. Nattrass,?* thejudges applied the identification principle. It
was explained that as the directors are people that arenot answerable to anyone
within the company, they must be considered the company as they are the
agency/mind behind the company’s actions.

Thenew principle thatemerged directed that the state of mind of agentwould be
imputed to the corporation. Thisdoctrineis now a settled law followed by the
court subsequently in Moussell Bros v. London and North Western Railway? where it
was held that a company can be criminally liable even if the offences need to prove
mens rea i.e. intentof crime.26 It holds good even today. The developmentin Indian
law withrespectto criminal liability of companies follows the trajectory of the
English Law.?7

21 PearksGuston and Tea v.Ward, (1902) 2 K.B. 1.

2 (1915)A.C.7.

2 Id., at 713.

24 19711 ALLER 127.

25 (1917)2 K.B. 836.

26 See,Moore v. Bressler, (1944) 2 AU E.R. 575;D.P.P. v. Kent and Sussex Contractors, (1944) 1
AllE.R. 119.

27 Supranote 1, at 220.
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I1I

Development in India

Theintent of criminal law wasto evolve principles to tackleliability of individuals
in crimes they committed and this principle is thereforebased on individualism.28
With respect to the corporate criminal liability, the attempt has been to fit
corporateliability intothe existing structurei.e. regulatebehaviour collectively
and consciously.

Section 11 of IndianPenal Code, 1860 defines theword “person” as “including a
company, association or body of persons whether incorporated or not”.2

In the case of The State of Maharashtra v. Syndicate Transport,® the court identified
twolimitationsto corporate criminal liability:

1. There are several offences under the code that can only be applied to individuals.
2. There are certain offences which necessarily entail the consequences ofcorporeal
punishment.

In Kusum Products v.S.K. Sinha,3! the courtobserved that:

‘a company being a juristic person cannot possibly be sent to prison and it is not open
to court to impose a sentence of fine or allow awarding any punishment if the courts
find the company guilty, and if the court does it, it would be altering the very scheme
of the Actand usurping the legislative function.”

A company therefore cannotservein jail, but thisobservationhastobe seen in lieu
of the changing trends in the Indian corporate criminality jurisprudence and
change in the Court’s stance over the years. The courts have pronounced
judgements in the past that show a mixed approach of vicarious liability and the
doctrine of identification. Corporations though not guilty for individual offences
such as rape and bigamy for instance but they havebeenindicted for ‘crimes of
intent’ as the corporations perform their functionsthrough directors and other
stakeholderswho canbeattributedtotheactionsof the company.32The courts
havenow adopteda moreliberal approachrecognising the“directing minds’ of the
company by virtue of the Memorandum of Association and Articles of Association
of the company who are attributable to offences by the company .33 Therefore, the

28 Id.

29 Section11, Indian Penal Code, 1860 (No. 12 0f1891).

30 A.LR 1964 Bom. 195, at para 17. See also, ESSO v. Udharam Bhagvandas, (1975)45 Comp.
Cas. 16 (Bom.)

31 (1980) 126 ITR 804 Cal., at para 9.

32 State of Maharashtra v. Messers Syndicate Transport (1964) A.LR.195 (Bom.).

33 Meridian Global Funds Management Asia v. Securities Commission (1995)2 A.C. 500.
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company’s directors are calledupon to answer for the criminal acts for which
criminal intent is a necessary element.3*

Evolution in India: Approach of the Courts

Iridium India Telecomv. Motorola:% In this case Motorolasolda tech. product to
Iridium and made certain promises that turned out tobe false. Iridium filed a case
against the company Motorolafor cheating.

Under the Indian Penal Code cheating requires mens rea. Motorola argued in the
court thatthe company being a separatelegal entity and anartificial entity created
by legal fiction has no mind of its own hence cannotbeheld criminally liable.36

The Supreme Courtrejecting the arguments of Motorolarelied on the Tesco Super
markets case®” and applied the doctrine of attribution. It held thatin theabsence of
‘any statutory or common law exception’theliability was based on attribution
rather than vicariousliability.?8 The Court clarified that the company thinks and
acts through its employees, therefore the same must be attributable to the
company. The courtheldthat:

‘The actions and mind of those who have such enormous control over the company
such that their mind, knowledge and actions can be considered as that of the
company itself...... it would be necessary to ascertain the degree and control of the
person or body of persons is intense that a corporation may be said to think and act
through the personor body of persons.”?®

Standard Chartered Bank. v. Directorate of Enforcement:* In this case the court
held that the Indianlaw recognises that cor porations could be prosecuted for an
offence which setsout a mandatory provision for sentence ofimprisonmentand a
fine#1 It was observed thatby analysing theintent of thelegislature it cannot be
concluded the corporations cannot be punished for anything except minor
offences. The caseis essentialas it marks the divergence of thejudiciary fromonly
fine for corporations to imprisonment. The intent of the legislature must be

34 Team Novoluris, Jurisprudence of Corporate Criminal Liability of Directors, (2018), Available
at:https://novojuris.com/2018/09/11/jurisprudence -of-corporate-criminal-liability o f-
directors/(last visited Jan. 26,2019).

35 (2010) 14 (Addl) S.C.R.591.

% Id.,at para 35.

87 Id., at para 37.

3 Id., at para 36.

39 Supra note 34.

40 A.LR 2000S.C.2622.

41 Id., at para 3.
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construed strictly in penal statutes and provide complete justice rather than
mischief.#2

Asst. Commissioner v.Velliappa Textiles:* In this case, B. N. Srikrishna, J. said
that” corporate criminal liability cannot be imposed without making
corresponding legislative changes.” The Court was of the view that the company
could be prosecuted for an offence involving INR 1,00,000/- or less and be
punishedat the option of the Court. Whereas in the case of an offence involving an
amountor value exceeding INR 1,00,000/-, the Courtis not given a discretion to
impose fine or imprisonment and, therefore, the company cannotbe prosecuted as
a custodial sentence cannotbe imposed on it.

It was made clear thata company canbe held liable and prosecuted for offence
even if it involves imprisonment coupled with a fine based upon judicial
discretion. There is a deviation from the courts earlier stance that corporates
cannot possess mens rea. In the present caseit washeld thatcorporates could be
held liable for criminal wrongs.*

Sunil Bharti Mittal v. Central Bureau of Investigation:*> The government had issued
telecom licences to several companies. Due to certainirregularities the telecom
licences were under scrutiny for which Bharti Cellular Ltd. wasinvestigated. The
offence was attributed to the Chairman Sunil Mittal who became the main
accused.

The bench laid down the following law: It held that the director can only be
prosecutedif thereis sufficientevidence abouthis role coupled withthe proof of
mens rea.* It relied on Iridium case and said that the criminal liability can be
imputed on the company on account of its “alter ego’i.e. whoholds the controland
not vice-versa.#’ It categorically held, “When the company is the offender, vicarious
liability of the directors cannotbeimputed automatically,in the absence of any
statutory provisionto that effect.”s

Environmental Justice vis-d-vis Corporate Criminal Liability

42 Id., para 16.

43 [2003]263 1.T.R.550/132 Taxman 165S.C.
44 Supra note 5, at page 3.

4 AIR 2015S.C.923.

4 ]d., at para 37.

47 1d., at para 34.

48 Id., at para 39.
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Therespect for environment throughout the centurieshas been reflected in the
lifestyle of people in India through their mythology, folklore and religion. India
has a rich environmental heritage butit has been depleted due toindustrialisation
and increasing population.®® According to the International Union for
Conservationof Nature (IUCN), India is home to‘7-8% of all recorded species,
including over 45,000 species of plantsand 91,000 species of animals.”>! India has
also been gifted with a variety of ecosystems including forests, wetlands,
grassland, desert, coastal and marine ecosystems and four of thethirty globally
identified biodiversity hotspots canbe found in India.5?2 The environmentis being
destroyedat an alarming rate due to over exploitation of resources in order to
meet the basic needs.’? A considerable degree of deforestation has resulted in
depletion of wildlife because of loss of habitat, degradationofland, soil erosion
and pollutionof the air and water. Factories are playing a major role in this by
discharging ‘untreated sewage intorivers’and ‘pollutantsin the air’.5* Agricultural
aids are causing irreparable damage to rivers and further add to the already
existing water shortage.5

Data suggests that for the first time in human history 51 out of the 100 largest
economies are global corporations and only 49 are countries.’ A study conducted
by the‘Friends of the Earth International’ observed that theselarge corporations
are serious threat to the environment.5”

Globalization has led to the growth of companies — National, multinational, and
transnational. This posesa further problem of regulation exacerbated by the fact
that some of these giant corporations have budget running to theamounts at par

49 Peggy Rodgers Kalas, Environmental Justice in India, 1ASIAPAC. ]. HUM. RTS. & L.97
(2000),

50 Sarbapriya Ray & Ishita Aditya Ray. Impact of Population Growth on Environmental
Degradation: Case of India, 2 JOUR. OF ECO. & SOC. DEV.73(2011).

51 International Union for Conservation of Nature, India, TUCN (2013), Available
at:https://www.iucn.org/asia/countries/india (last visited May 20, 2020).

52 Id.

53 Supranote 49.

54 Anthony Spaeth, et. al., Population Growth, Development, Bureaucracy - Bad Problems for
Mother Earth,147 (13) TIME INTERNATIONAL49 (1996).

55 Id.
5% Sarah Anderson & John Cavanagh, Top 200: The Rise of Global Corporate Power, INSTITUTE
FOR PoLIcY STUDIES (2000), Available at:

https://www.iatp.org/sites/default/files/Top_200_The_Rise_of_Corporate_Global_Powe
r.pdf(last visited May 27,2020)

57 Vijay Kumar Singh, ENVIRONMENTAL CRIMES: CORPORATE LIABILITY63(Dr Radha Kalyani,
2010).
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with thebudget of smaller nations.® As clarified above tohold these corporations
accountable the elements of crime mustbe established.>

IV

Liability of corporations under Indian environmental laws

The working of environmental law may seem tobeadministrative act but itis
rather a criminal law.® The working of environmental issues includes certain
measurestobe takenby companies asmentioned under variouslegislations, for
instance permitting specific amount of pollution emissions or waste
management.t! The failure to meet the standardswould lead to environmental
crimes and punishments thereof.2 The Environmental Protection Act, 1986
identifiesmany industries thatare prone to causing pollutiondue to the inherent
nature of the industry.® Environmental Legislations in India incorporate the
principlesenunciatedin variousinternational conferences¢4. These conferences
resulted in quicklegislative measures but ineffectiveimplementation. As Shyam
Divanhas observed:

‘The Legislature is quick to enact laws regulating most aspects of industrial and
development activity, but chary to sanction enforcement budgets or require effective
implementation. Across the country, government agencies wield vast power to
regulate industry, mines and other polluters but are reluctant to use their power to
discipline violators.”®5

India has a plethora of environmental law legislations ranging from air, w ater,
forest, coaststo wildlife, biodiversity etc. but the scope of this paperis limited only
tothelegislationsrelated to air and water.

Laws Relating to Water and its Protection

5 Eric Kolodner, Transnational corporations: impediments or catalysts of social development?,
UNITED NATIONS RESEARCH INSTITUTE FOR SOCIAL DEVELOPMENT, UNRISD/OP/94/5,pg.
2(1994).

% Supranote57, at page 70.

60 Id.

61 Michael G. Faure & MarjoleinVisser, LAW AND ECONOMICS OF ENVIRONMENTAL CRIME: A
SURVEY 3(2003).

62 Id.

63 Section3, The Environmental (Protection)Rules, 1986.

64 Refer to: U.N. Conference onThe Human Environment, U.N. Doc. A/CONF.48/14/Rev.1
(1972).

65 Supra Note 57, at page 70-71. [Shyam Divan is a senior Supreme Court advocate & the
co-author of ENVIRONMENTAL LAW AND POLICY IN INDIA (2001)].
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® The Water (Preventionand Control of Pollution) Act, 1974, as 1988.

e The Water (Preventionand Pollution Control) Rules, 1975

e The Water (Prevention and Control of Polluton) (Procedure for
Transaction of Business) Rules, 1975.

e The Water (Preventionand Control of Pollution) Cess Act, 1977

e The Water (Preventionand Control of Pollution) Cess Rules, 1978.

Laws Relating to Air and its Pollution

e The Air (Preventionand Control of Pollution) Act, 1981 Amendment
Act,1987.
e The Air (Preventionand Control of Pollution) Rules, 1982. Rules, 1983.

The abovementioned legislations have penal provisions for companies causing
pollutioneither by complaint or discovery. For instance, section47 of The W ater
(Prevention and Control) of Pollution Act,® section 40 of The Air (Prevention and
Control) of Pollution Act6” and section 16 of The Environment Protection Acts8
haveinstituted imprisonment and fine for corporations that violate its provisions.

Most liability clauses on corporations are drafted verbatim for instancein the Air
Pollution Act undersection 21 (Restrictionon use of certain industrial plants)¢,
section 22 (Person carrying on industry, etc., not to allow emission of air pollutants
in excess of the standards laid down by State Board)? or section 31-A (non-
compliance of directions that the Central Government may give) of the Air
(Preventionand Control) of Pollution Act” deems the company guilty for any
actionsviolating the provisions. It recognises the principle of attribution and sets
liability on any individualagainst whomknowledgeand intentcanbe proved. It
recognises the human agency in the company behind the actions.

Legislative Measures for Environmental Protection

The Parliament of India hasenacted three majorlegislations pertaining to “anti-
pollution’ to protect and address the issue of environmental degradation. ‘(1) the
W ater Prevention and Control of Pollution Actof1974;72(ii) the Air Prevention
and Control of Pollution Act 198173 and most significantly, (iii) the Environment
Actof 1986.

66 Section47, The Water (Prevention and Control of Pollution) Act, 1974 (6 0£1974).

67 Section40, The Air (Preventionand Control) of Pollution Act, 1981 (14 0£1981).

68 Section 16, The Environment Protection Act, 1986 (29 0£1986).

69 Supra note 67, atSection21.

70 Id., atSection22.

71 Id., atSection31-A.

72 K.L Vibhute, Environment, Development and Law: Indian Perspective, 37 JILI 186 (1995).
73 Id.at 187.
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The Provisions require ‘environmental clearance’ prior to any developmental
project coupled withan ‘environmental impact assessment7¢ as had been declared
in the Rio Declaration.”> Industries are then required to submit environmental
audits annually for clearance.”s Under the Environment Act, the central
government is vested with the sole power to take necessary actionfor protection
and improvement of the environment.”” The Water and Air Acts create ‘Central
Pollution Control Board, the State Pollution Control Board, and the Joint Pollution
Control Board.” The statutes creating these Boards also set forth the ‘composition
of theboards, the powersand function, and sanctions for violations of provisions
of the Acts.””8

Penalties for Environmental Violations

All three major anti-pollution statutes have penalties for violations of their
provisions. The Water and Air Acts provide for “(i) fines of up to 10,000 rupees; (ii)
imprisonment of a termranging from 3 monthsto 6 years, andimprisonment for
up toseven years for violations after conviction; and (iii) additional fines of up to
5,000 rupees per day for continuing violations.””? Penalties for violations of the
Environment Act are more severe, and indude imprisonment up to five years, or a
fine of up to onelakh of rupees or both for each violation.8o The Environment Act
also calls for a mandatory prisonterm of seven years if violations continue beyond
oneyear after the conviction.8! Liability also extends to corporate officials directly
in charge of a company'sbusiness, unless they canestablish that the offense was
committed without their knowledge or that they exercised due diligence to
prevent the commission of the offense.s2In addition, under the Act, any person
may filea complaint with a courtalleging a violation.s3

In Uttar Pradesh Pollution Control Board v. Mohan Meakins® the courtadjudicating
upon discharge of trade effluentsin Gomathi river by an industry under S. 43

74 Environment Protection Act, 1986, Referto: Rule 5(3) (a) Environment ProtectionRules,
1986 Draft Notification No.S.0.85(E) CCLIII 59. (Amended in 1994).

75 U.N. Conference on Environment and Development, Rio Declaration on Environment
and Development, UN. Doc. A/CONF.151/26/Rev.1 (Vol. 1), annex I (Aug. 12,1992).

76 Id.

77 Section 3, Environment Protection Act, 1986, (29 0£1986).

78 See generally, Chapter I, Water (Prevention and Control of Pollution) Act, 1974 (ActNo.
6 of 1974); Chapter II, The Air (Prevention and Control) of Pollution Act, 1981 (Act No.

14 0£1981).
79 Id.
80 Jd.

81 Section15, Environment Protection Act, 1986 (29 0£1986).
82 Jd. section16.

83 Id., section19.

8¢ 20003S.C.C.745.
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Water (Prevention and Control of Pollution) Act, 1974 held, ‘lapse of such long
period cannotbe areasonto absolve the respondents from the trial ./

In Haryana State Board v. Jai Bharat Woollen Finishing Works$> the court held:

‘where an offence under the Actis committed by any company, every person who, at
the time the offence was committed, was in charge of, and was responsible to the
company for the conduct of the business of the company, as well as the company
shall be deemed to be guilty of the offence and shall be liable to be proceeded against
and punished accordingly.’

Problems with Criminal Liability in Environmental Cases

Thelack of cases against corporationsis the testimony to the fact thatthe current
legislative structure is dealing with some issues which may be identified as
following:

1. Lifting the Corporate Veilto identify the ‘alter ego’is difficult.

2. The punishments are across legislations i.e. their scattered nature in view of various
parallel legislation.

3. Due to the above-mentioned reason, the people are unaware of their rights under
Parliamentary acts.

4. The principle of mens rea vis-a-vis individuals in corporate entities is difficult to
determine.

5. The current punishments imposed in terms of cost-profit analysis are menial in
nature. Fines imposed are inadequate.

6. Convictionofthe alter-ego is a rare instance therefore there is lack of deterrence.

Suggestions for better implementation

1. There should be a creation of another regulatory body that keeps a tab on corporate
activities and works in consonance with the National Green Tribunal

2. The cost of hurting the environment should be evaluated to at a higher cost than it
currently is.

3. There should be a liberal interpretation of mens rea to bring the culprit of
environmental crimes to justice.

4. The Doctrine of vicarious liability should be strictly applied to create accountability
of the minds behind the actions of the company.

5. There should be a single unified legislation that spells out corporate liability vis-a-vis
environmental crimes.

6. Companies should receive benefits and incentives for complying with the
environmental laws.

85 1993 Cril] 384, at para 14.
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\"

Conclusion

The Government of India in thelast quarter century has initiated comprehensive
environmentallaws. Thelegislation is in placebut thereis alot of confusion yet
with the implementation which leads to evasion of accountability and
responsibility by corporations.

In the twenty first century the role of the Judiciary has expanded and become strict
with regard to environmental crimesby corporates and the awareness towards
environmental wrongs hasincreased manifold.s6

Yet, there is a rising tendency in the Governmental authorities to amend
notifications and laws toregulariseillegal activities or corporations.?” In the name
of development thereis a rapid dilution of environmental laws.88

According to Bruntland Report,® profitand environmental need tobalanceand in
India it seems that profitis overpowering environment. Thereshouldbe attempts
tostrikeabalance and give equal importance tonature by bringingitsculprits to
justice. The way forwardis not dilution of existing standardsand rulesbut rather
effective and strictimplementation of the existing laws.

8¢ Fernandez, State Constitutions, Environmental Rights Provisions, and the Doctrine of Self-
Execution: A Political Question?, 17 HARV. L. REV.380(1993).

87 See, Ministry of Environment, Forests and Climate Change, Noftification declaring Eco-
sensitive Zone (ESZ) around Okhla Bird Sanctuary in the State of Uttar Pradesh and
National Capital Territory of Delhi, 2015, Notification S.0.2262(E) (India).

88 See, Ministry Of Environment, Draft Coastal Regulation Zone Notification, (2018), Indian
Env1r0nmental Portal (18th April, 2018), uvazluble at:

one—nouﬁcauon -2018/ (last Vls1tedMay29 2019).

89 G.Brundtland, Report of the World Commission on Environment and Development: Our
Common Future (1987). UNGA Doc. A/42/427.



